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LONGSHORE AND HARBOR WORKERS® COMPENSATION ACT T
Searnen, in their varions forms and functions, are not the only workexs who are
entitled to general recoveries in the area of maritime personal injury/death litigation. -

- Longshore personnel, harbor workers, repair personnel, and offshore workers also' - .
perform a variety of vital functions in the maritime industry and have left their mark or

the development of admiralty law. In the early 20th century, the Supreme Court :
prohibited Jongshore workess from recovering under state compensation schemes, + =
fearing a distuptive effect upon the essential uniformity of maritime law.
Knickerbocker Ice Co. v. Stewart, 253 U.S, 149 (1920); Southern Pacific Co. v.
Jensen, 244 U.S. 205 (1917). In 1926 the Supreme Coust sought to give these workers
maritime remedies by extending the Jones Act to inciude those workers injured aboard: -
ship; International StevedormtgeC’o. v. Haverty, 272 U.S. 50 (1926); however, on¢ year
Iater; perhaps in response to the judiciary’s invalidation of state compensation schemies
to injuties in 4 maritime context as well as their extension of the Jones Act in Haverty,
€ongress enacted the Longshore and Harbor Workers’ Comgensation Act (hereafier” -
referred.to as the LHWCA), 33 U.S.C. §§ 901-950. The original LHWCA. Jaid some -
basic principles which still ar® in effect today: C el
1. Workers were given o compensation award as an exclusive .- .- ¢
" ‘remedy against their employer, as well as preserving the injured: ...
party’s right to a tort action against third parties such as a vessel .. .
owger, Although the act has been modified on several occasions
since the original enactment, this original trade-off remains o
. - basjcally the same. co ' o
2.  Workers covered by the LHWCA had no right to commence - - *
. action under the Jones Act. , _ : e
. Ahcl 1972 Congress amended the LEFWCA, bringing about three principal changgs
in"' e" 't: ' o ' ! . 37 . ,;i:'-'-.
‘1. 'The compensafion rate was incredsed, and is to berevised =~ . 7
* - anmally forinflation. o ; '
.. 2. - Third-party actions against vessel owners.are to be based oix & -
- “pon-maritime definition of negligence, 46 U.S.C. 905(b), rather"
thar the watranty of unseaworthiness or a standard (negligence)
based upon the maritime concept of reasonable ¢are under the
circamstances. The formulation is fact intensive in order to
*deﬁ;x{e the duty or the vessel’s intexest to the injured longshore
‘ wofx! eto . * ! ’ -
3.  Indemnity, eithier express or implied by contract, sought by the
vessel owner from the injured party’s employer is prohibited. - -
There is no remedy of tort indemnity or contribution on the part
: _of the vessel’s interest against the worker’s employer. -
It is in the areas of jurisdiction and claims against-third parties that the aniended
LHWCA "produced significant litigation and judicial interpretation. Inregardto™ "~
actions against third parties (¢.g those at interest with the vessel), two ateas have

resilied in sharp judicial controversy; the vessel owner’s standard of care owed'to - -

injured longshore workers and the absence of indemnity/contribution recovery from the
injured party’s employer. . _ p

STAND OF CAR! : A
.+ Ag is often the case, once Congress has engaged in the legislative process to
pass cotnptomise legislation such as the LHWCA, more-time and mioney. have been

spent in the: courts to determine Congressional intentions as 2 means o give definition

to-legislative conclusions, In the middle of the 20th century, the warranty of
séaworthiness was the principal basis for longshore personal injury litigation against
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vessel owners. In 1946, the U.S. Supreme Court held that an action for o
unseaworthiness was available to both seamen and longshore workers. Seas Shipping
Co. v. Sieracki, 328 U.S. 85 (1946). In a decision that further expanded the yessel’s .
liability, dlaska S.S.- Co. v. Petterson, 347 U.S. 396 (1954), the Supreme Court S
. concluded that the vessel owner’s warranty of seaworthiness extended to conditions. - :
creategnlg the stevedore/employer aboard the vessel during the cowrse of cargo. :

operations, - fio :
Actions for unseaworthiness became increasingly popular with longshore - .
workers until prohibited by the 1972 Amendments to the LHWCA, ‘Although Section
905(b), as amended, established negligence as. the sole basis for an action against vessel.
owners, other than a collective reference to negligence as defined by collective state -
legal standards, Congress did not define the standard of care to be considered on the ;.
issue of the vessel owner’s negligent conduct. Over the ensuing decade the-courts. of. .-
the varius circuits reached different opinions regarding the applicable standard.The: :
U.S. Supreme Court accepted certiorari in De Loy Santos due. to the conflict among the;
Circuits, Scindia Steam Navigation v, De Los Santos, 451 U.S. 156 (1981). The. .-,
opinion written by Justice White, rejected the standard of “reasonable cdre ynder the: -
circumstances,”. which has required only constructive - knowledge by the owner of
dangers and defects. The Court formulated a series of standards to apply at the
moment the stevedore comes aboard, :

INDEMNITY AND CONTRIBUTION

The other aspect of third party actions that has been dealt with by various courts
is indemnity and contribution in actions by the vessel owner against the '
+ stevedore/employer, In 1956 the Supreme Court, in Ryan v. Pan Atlantic Steamship

Capp:,. 350 U.S. 124 (1956), held that an owner whose vessel was unseaworthy would ‘

seek' indemnification from the stevedore (employer of the injured longshoreman)'baséit: : @»
upon an jmplied. warranty of workmanlike performance. This theory developed:in : r*")
conjunction with the evolution of unseaworthiness to the. point that in most actions i

indemmity was granted, In light of such decisions as-this, three-sided actions composed
of the employee-longshoreman against vessel owner, and the owner seeking indemnity
from the stevedore-employer, became pogular in the. 1960's, resulting in significant
profits for attorneys and congestion in the courts. . R

The 1972 Amendments abolished such three-sided actions by prohibiting any
express contractual or implied warranties for indemnity, and re-affirmed the
- stevedore’s exclusive Hiability to the injured employee. Section 905(b) provides that, in
a third party action, the plaintiff®s employer “shall not be liable to the vessel for such
d’?mages directly or indirectly and any such agreements to the contrary shall be void . .

Neither the 1972 Amendments nor prior decisions preclude actions for general
damages by the maritime worker against the stevedore in a situation in which the
employer is also a vessel owner. See, Reed . The YAKA, 373 U.S. 410 (1963). The
Reed type of action survived the 1972 Amendments. .See, e.g., Smith v.-M/V CAPT. . .
g{ﬂf% 54169 gdfd 119 (5th Cir. 1977); Longmire v. Sea Drilling Corp., 610 F.2d 1342,

:1r., 1980). . . .. . B

The 1972 Amendments do not bar indemnity agreements between a plaintiff's. - ;

emg:loyer and non-vessel entities, Smith v. United States, 980 F.2d 1479 (11th Cir.
. 1993); Crutchfield v. Atlas Offshore Boat Serv., Inc., 403 F. Supp. 920 (E. P. La. . B
1975). In Olsen v. Shell 0il Co,, 595 F.2d 1099 (St Cir, ), cert. depled, 444 U.S.
979 (1979), the Fifth Circuit found neither statutory nor policy reasons to prohibit a - :
drilling platform owner and a worker’s employer from making a contract. requiring the:.
employer to indemnify the owner for liability due to injuries caused by the employer’s.

negligence. The theory for this conclusion is that a fixed platform is not a vessel, and
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‘it iv only in vessel situations that 905(b) precludes indemmnity agreements. The Court of

A%peals for the Ninth Circuit held that a eontractual agreement between a vessel owner
and a stevedore to have the owner included as a co-insured on the stevedore’s insurance
policy was not prohibited by § 905(b). Price v. Zim Israel Navigation €o., Ltd., 616

- F.2d 422 (9th Cir, 1980). ’
-~ To have a balanced view of this area of the LHWCA, eonsideration should also -
be given to the effects ori"‘d;;roponiomte fault of the plaintiff, the stevedore and the
-vessel owner, In Edmo
. (1979), the ju%determined the relative fault of the parties as.follows: plaintiff--10%,
p.

v. Compagnie Generale Transatlantique, 443 U.S. 256

plainiiff’s employer (the stevedore)--70%, and the vessel owner--20%. The trial coust
rednced the plaintiff’s award by the proportion of this negligence, réquiring the owner -
to pay the remainder. 'The Fourth Circuit reversed and held the owner responsible only
for its percent of fault. The U.S, Supreme Court reversed and held that the vessel
owner must pay for all damages not due to the plaintiff’s own negligence. The
stevedore remained immune from contribution or indemnity as per the exclusive

remedy language of 905(b).

JIn 1984 the LHWCA was amended to allow mutua) indemnity agreements in the
contextof operations on the Outer Continental Shelf, 33 USC 905(c).
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. WHO IS COVERED BY THE LHWCA ' L ‘ o :)
- Much of the litigation establishing coverage of the LHWCA has occurted subsequent to

the 1972 Amendments, The. original 1927 legislation applied only to employees. injured on the. -
i > li ding land from navigable waters. Congress, in 1972, extended: - : ,
coverage shoreward of navigable waters, including “adjoining avea(s) customarily used by an
employer in loading, unloading, repairing, or building:a vessel.”. 33 U.S.C.§903(a). This >
vague situs requirement was accompanied by an équally indefinite status standard in § 902(3)..!
The.purpose of the situs and status requirements, regardless of theirvague definitions, was to-
lend certainty to coverage and prevent the appropiiate employees from. walking in and out'of .
coverage, ‘The coverage of the LHWCA is initially determined by an administrative law . o
judge. A?peals must go to the Benefits Review Board, and then o the appropriate Court of -
Appeals, if necessary. - The different Circuits, not surprisingly, have interpreted the situs and
status requitements in a variety of ways. S e : v

- * ¢ 'The Supreme Court addressed the issue of status in Northedst Marine Terminals Co. v::
Caputa, 432 U.S. 249 (1977). Basing ity debision upon the expansive language of the .?
LHWCA, the Court held coverage was extended to employees who “spend at least some of :
their time in undispiitably: longshoring operations” and “would be. covered-for only part-of -
their activity” prior to the Amendments.. Jd. at 273, The Act extends to émployees in'less* - -
traditional jobs created by the:modeérnization of cargo operations, who aie “clearly an integfal -
part of the unloading process as altered by the advent of containerization . . .7, Id. at 271,001
The Coust drew support for its decision from: the Congressional intent.to create a whiform
compensation scheme. ‘Subsequent decisions on this jssue have-found this line of reasening: ;-
highly persuasive. - T L e

~ " InP..C. Pfeiffer, Ine. v, Ford, 444 1.8 69 (1979), a warehouseman loading vehicles:.
onto a railroad car, and anether longstioreman loading cotton bales from: a shoreside wagon te: .:g
a storage area were held to be under thie coverage of LHWCA. " The Court held:that a petson . é:*%
engaged in seré portion of the: activity of moving goods from ship to-land transpost is within. '
the scope of the Act. -©ncd-again the Couirt based much of'its analysis upon a legislative desire
for uniformity. o R . - S
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- - v U Y G ke o A +Sidwell v,
Express Container Services, Fuc. » 71 F.3d 1134 (4th Cir. 1995) (a mechanic jured at a
container facility 4/5 of a mile from the water did not meet the situs requirement),

The First Cireuit, on an appeal from an adverse decision of the Longshore Benefits
Review Board, held that a maintenance/mason employee at a shipbuilding and repair yard was
covered by the statute. Once again, the Court cited the expansive language of Congress (as
well as the now liberal judicial precedent), and held that personnel involved in secondary
support work for shipbuilding and repair Spent some of their time in harbor worker activity.
Graziano v, General Dynamics Corp., 663 F.2d 340 (1st Cir. 1981). In 1981 the Second
Circuit, on remand from the Supreme Court, held that an employee must have a significant
relationship to navigation and commerce on navigable waters, and that a construction worker
at a sewage disposal plant was not covered even though his accident occurred on navigable
waters. Fusco v. Perini North River Ass 'n, 622 F.2d 1111 (2d Cir.), cert. denied, 449 U.8S.
1131 (1981). However, a clerical worker who packed cargo (movie films for a cruise vessel)
had status since this type of work was on a regular basis, Lenmon v, Waterfront Transpors, 20

In 1983 the Supreme Court tackled this split in the Cireuits regarding the application of
the status requirement when the injury oceurs on navigable waters, The case of Director,
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. OWCP v. Perini North River Ass’n, 459 U.S. 297, rejects the Second Circuit view-and allows

LHWCA coverage for other than traditional maritime workers as long as they are injured on
navigable waters. When such a-“situs” requirement is met, the Couirt has, ini essence; done
away: with the:statutory “status” requirement.. The Fifth Circnit holds that if yon have an

injuty-on navigable water; you need not hive.status, but the reverse isnot true, i.e., yoi must,

have status-and situs if the inj;ry does not-occur-on navigable water, Munguia.v. Chevron
U.S:4., 999 F.2d 808.(5th Cir. 1993). But note McGray Construction Co. v. Direcior, . .
OWEP; 181 F.3d-1008 (9%Cir. 1999) focused upon the “status”. issue;by helding that the -
“gitus”. requirement way satisfied with-the accident occurring on.a. pier that “only.looked like a
piér.” . The claimant was not’a maritime.emg‘!;yee since:he was between jobs as a diver. His .
status at the time. of the accident:was a-pile dtiver:and therefore covered by the Californjz -
Wotker’s-Compensation Act. - - . % - i e

¢« Both the Minth and Fifth Circyits have extended LHWCA coverage 10 emg{gygrs of

_recreational boat manufacturers. Schwabenland v. Sanger Boats, 683 B.2d 309 (

!

i
i

* have become-clouded. In May.v. Transworld Drilling Co.; 786 F.2

e

1982), cert. denied, 459 U.S. 1170 (1983). Benefits of the Act were awarded to bepeficiaries '
of an airplane:pilot who crashed into the. Gulf.of Mexico swhile spotting fish.. J¢ was held that .
the pilot was in maitime employment and unquestionably died-in 2 maritime sims. He was

 not a member:of a.vessel’s crew, Ward'v. Director;. OWCP, 684 F.2d 1114 (5th Cir. 1982),. -
" cert, deniedy 459 0.8, 1170 (1983). - A ship‘repairman inj

ed on'a U.S: vessel on the
high seas was covered by the.Act, Kollias v. D&G Marine Maintenance, 29 F.3d 67 (2d Cir.

- 1994); Cove Tankers Corp, v. United Ship-Repair, Inc., 683 F.2d 38 (2d Gir.:1982). s

| The LHWCA’s “situs” requirement. and-its zoots in fedetal sulg‘zect smatter jurisdiction

) d-1261 (5th Cir, 1986), the
Court held that the claim of a shipyard worker injured on land while building drilling vessels
did iot falk within admiralty jutisdiction becanse the injury took place;on lind. Noting that the
test o-deteithine.the existencerof-a eause of action is identical to that used to determine - .
admiralty:jurisdiction; the Court applied Formost Insurapee-(see the jurisdiction sectio,; ™. .
supriy holding that: the. plaintiff's claim.did not:Sound in marjtime-tort since jt did not occar on:
navigable waters and denying recovery against the vessel on Plaintiff :905(b) action, . - -
Richendollar v. Diamond M Drilling Co., Inc., 819 F.2d 124 (Sth Cir. 1987) (en banc); cert. .
denied, 484:°0.5. 944, (1987), concluded that there could be no federal jurisdiction-in Iitigation
sitnilar to-May; further, there could:be no 905(b)-negligence action against the vessel-owney, !
Green v. Yerpillion Corp., 144.F.3d 332 (5th Cir. 1998) concerns,an injury.to a club/camp- .\
employee aboaxd a skiff on navigable waters. L.ongshore and Harbor Workers’ compensation, -
was denied ue-to thé statutory:club/camp exclusion. Adjoining state.compensation-coverage v
was penmi;téd, but:the exclusive remedy provision of the statute could not oust general. « +,
maritime law, oo S e :

¢
! . v 1 ' P
.
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PROCEDURE: .
Apart from the issues of third-party claims and Jurisdiction, there ar a mmber of

procedural aspects of the statute which should be considered and noted. The LHWCA does not
give the right to a jury trial in non-diversity cases under § 905(b), Julien v. Eykes Bros, 8.8, Co.,
1977 AM.C. 241 (E. D. La, 1976); also, a cause of action under this statute is not grounds for
removal from the state court to the federal court, Masters v. Swifiships Freeport, Inc., 867 F,

the extent of inferring negligence, not forcing inference, Geotechnical Cotp. of Del. v. Pyre Oil
Co., 196 F.2d 199 (5th Cir, 1952), cert, denied, 34418, 874 (1552). Assumption of the risk is,
inapplicable to third-party, negligence claims against the vessel, and recovery may be had in an
instance in which open and obvious dangers “must be faced notwithstanding knowledge,” Gay v,
Ocean Transp. & Frading Lid, 546 F.2d 1233 (5th €ir. 1977); Walker v. Blacksea 8.8, Co., 637
F.2d 287 (5th Cir, 1981). Contributory negligence serves to reduce but not bar a Section 905(b)
recovery, and the burden of proof rests upon the defendant shipowner, United States v. Smith,
229 F.2d 548 (5th Cir. 1955). :

years from the date the cause of action accrued, 46 U.S.C. § 763a. Once payments made
pursuant to an administrative award of compensation have been accepted by an injured

longshoreman, any Section 905(b) cause of action must be brought within six months or the right

to bring such an action is assigned to his employer, 33 U.S.C. § 933(b); Pallas Shipping Agency,
Ltd. v, Duris, 461 U.S. 529 (1983). However, the mere acceptance of voluntary compensation
payments not paid pursuant to an award does not trigger the start of the Section 933(b)’s sixi-
month period, however. Id In Rodriguez v. Compass Shipping €o., 451 U.S. 596 (1981), the
Supreme Court held that in the absence of a clear and conise conflict between the employer and
employee, an injared party is prohibited from bringing a third-party action after the expiration of
the six-mionth period. Today by statutory amendment, after the option to pursye a third-party
action shifts from employee to employer, the employer will have 90 days to initiate suit againgt
the vessel. ‘

As to the priority of claims to a plaintiff’s Section 905(b) recovery, the U.S. Supreme

outt has held that stevedore-employer paying compensation to the plaintiff was not required to

share the plaintiff’s litigation casts, Bloomer v. Liberty Mutual Ins, €o.,445U8. 74 (1980).

7011816.00000.080509
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“oat, of anid in the tourse of employment, ‘and st
‘sabe’or, fifection/ag arises naturally out of such empldymgnt ‘O a8

v (D) indivi

LONGSHORE AND HARBOR WORKERS COMPENSATION
© ACT AMENDMENTS OF 1984 1 :

An Act To provid compensat t‘otdisabih deathresul from m
Cow b cempl«?yees 1; certain m;:'x%ﬁne employge‘:lrt. and for ot}?::-g pu:posig.“ i

Be it enacted by the Senateé and House of Representatwes of the
United States ofAmenca 'in Corigress assémbled, :

SRR A

‘ BHORT 'I'ITIE :

Smc. 1’ T!ns Act may be cnted as the “Longshore and Harbor

Workers pensatlon Act Amendmen,ts of 1984; -

o de
DEF!NITIONB

. Ske, 2.°'When used in this Act— ’

7 (1)+The term- “person’ meané mdmdual, partnership, corpora-
) The o cidental déath. avising
e ‘term’ “inij -means accidental inju or ea

m‘)w rl{ atmnal dis-

‘natu¥dlly or unavoidably resuls from such accidenital’ ljury, dnd

includes an injury caused by the willful act of a third person dii'éc%- :

ed aghinst an employee becaule of his employmen@ s
. (@) The term “employee™” means eny person: engag“ed m mumzme
emplqymeut mcludmg any . longshorepzan or .other person. \engaged
in longshonng operations, and gny haibor-worker inchiding g sh,zp
,nlapazrmam .shipbuilder, and sth-breaken but sqch tepn doaes nat -
.,o

‘(A) individuals employed exclisively to pe rm oﬁ“ice clen-

cal, secretarial, security, or data processing worz

(B) individuals employed. by a club, camp, recreatzonal oper- :

. ation, restaurant, museum, or retoil outlet § e
o €) zndzmduals employed by o marina and who dare not en-
. - gaged. in construction, replacement, or expa,nszon of such
oo .marma (exce, gt for routine maintenance);
uals who (i) are employed by supplzers, transport-
'+ erg, or vendors, (ii) are temporarzfy doing business on the prem-
ises of an employer described in paragraph (4), and (iii) are not
- éngaged in work normally performéd by employees of that em-
v ployer under this Act;
+ " (B) aquaculture worlzers,
(F) individuals employed to. build, repair, or dismantle any
recreational vessel under sixty-five feet in length;
(@G )a master or rhember of a crew of any vessel; or

't Ingludes 1984 amendmenta made by P.L. 981426 which are printed in italic.
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(H) any person. engaged by a master to load or unload or
.- repair any small vessel under eighteen tons net;

if individuals described in clauses (A) through (F) are subject to cov-

erage under a State workers’ compensation law.

'(4) The term “employer” means an employer any of whose em-
ployees are employed in maritime emplo({ment, in whole or in part,
upon the navi%;a:g waters-of the United States (including any. ad-
joining pier, wharf, dry dock; termin ,.building way, marine rail-
way, or other adjoining area customarily used by an employer in
loadin'ﬂunloading, repairing, or building ‘a vessel); o

(6) The term “carrier” means any person or fund authorized
under section 32 to insure this Act and includes sélf-insurers. .,

(6) The term “Secretary” means the Secretary of Lahor. ..

(7) The term "&%j:uty commissioner” means the deputy commis-
sioner having jurisdiction in respect of an injury or death.

-l .(8% The term “State” includes a Territory and the District of Co-
umbia. S ' N L

(9 The term “United Statés” when used in a geographical sense
means the several States and Territories and the District of Colum-
bia, including the territorial waters thereof. ,

(10) “Disability” means incapacity because of i jury to earn the
wages which the employee was. receiving at the time of injury in
the same or any other employment; but such term shall mean per-

* manent impajrment, determined (to the extent covered thereby)

"under the guides lo the evaluation of permanent_impairment pro-
mulgated and modified from time.fo time by the American Medfcal
Association, in the case of an individual whose claim is described
in section 10(d)X2). Lo

(11) “Death” as a basis for a right.to compénsation, m}ans only. *.

deaih resulting from an injury.. o
.~ (12y “Compensation” means the money allowance pﬁ{ablfe to an
'emgloyee or to his dependents as provided for ‘in this Act, ‘and in-
cludes funeral benefits provided therein. L T

(13) The term “wages” mieiins the money rate at which the service
rendered by an employee is compensated by an employer under the
coniract of hiring in force at the time of -the injury, including the
reasonable value of any-advantage which is received, from: the em-
Ployer-and included for purposes of any withholding of tax under

) /)
subtitle C ¢))f the Intern‘dlp HRevenue lgode of 1954 (relating to employ- -

ment taxes). The term wages does not include fringe benefits, includ-
ing (but not limited to) emgloyer payments {or or coniributions to a
retirement, pension, health and welfare, life insurance, training
social security or other employee or dependent benefit plan for the
employee’s or dependent’s benefit, or any other employee’s dependent
entitlement, . - .

(14) “Child” shall include a posthumous child, a child legally
adopted prior to the injury of the emgloyee, a child in relation to
whom the deceased employee stood in Joco parentis for at least one
Year prior to.the time of injury, and a stepchild or acknowledged

Megitimate child dependent upon the deceased, but does not in-

clude married children unless wholly dependent on him. “Grand-
child” means a child as above defined of a child as above defined.
“Brother” and “sister” include stepbrothers and stepsisters, half
brothers and half sisters, and brothers.and sisters by adoption, but

b ¢.:3-00008



-

“F’r's . % ; '.)u.. "¢
o : holly dependent on the employee. “Child,” “grandchild,” “broth=" -~
tg g z” agd “gister™ include only a person who is under eight’een.years .

s of age, or who, though eighteen years of age or over, is (1) wholly

dependent upon the employee and incapable of self-support b,

regsebn of mental or tg‘llxmy:s?cal disability, or (2) a student as deﬁnezl'

in aph (19) of this section. v .

" (15) The term “parent” includes step-parenis and parents by adop-

tion, parents-in-law, and any person who for more than thiee years
. prior to the death of the deceased employee stood in the place of a

parent to him, if dependent on the injured employee ‘

her at the time of his or her death; or living apart for justifiable
cause, or by reason of his or her desertion at such time, '~ "
" (17)"The ferm “adoption™ or Xadopted” ‘mepns 'legal adoption
prior to the time of the injury. A -
(18) The term “student” means'a person regularly pursuing a
. _ full-time course of study or training at an institution which is—
: : (A) a school or college or university- operated or directly sup-
P ported by the United States, or by any State or local govern-
g  ment or political subdivision: thereof, - - e kB
-+ " (B) a school or college or-university which has been accredit-
y 1. ed by a State or by a State recognized or nationally recognized
Lo : - accrediting ggency or body, . .- e b
} O (O a.school or college or university not so.accredited but
‘ . whose credits are accepted, on transfer, by not less than three

@% - institutions ‘which are-se: accredited, for-credit ‘on the Shme
@ 3 basis.as if transferred from an institution so accredited, or.. . ;
et (D) an additional type of educational or training institution

as defined by the Secretary, - . . , .
but not after he reaches the age of twenty-three or has completed
four years of education beyond the high school level, except that,
.where his twenty-third birthday occurs during.a semester or other

until the.end of such semester or other enroliment period. A child
shall not be deemed to have ceased to be a student during any in-
terim between school years if the interim does not.exceed five

. months and if he shows to the satisfaction of the Secretary that he
has a bona fide intention of continuing to pursue & full-time course
of education or training during the semester or other enrollment

- period immediately following the interim or duririg periods of rea-
sonable duration during which, in the judgment of the Secretary,
he is prevented by factors beyond his control from pursuing his
education. A child shall not be deemed to be a student under. this

gtct t;isurmg a period of service in the Armed Forces of the United
States. C

- al average weekly earnings of production or nonsupervisory work-
/ ers on private nonagricultural payrolls. :
(20) The term “Board”’ shall mean the Benefits Review Board.

- (21) Unless the context requires otherwise, the term “vessel”
means any vessel upon_ which or in connection with which an;
/oy person entitled to benefits under this Act suffers injury or deat

does not include married brothers nor. married sisters unless :

(16) The térms “widow or widower” includes oi;l:f the decedént’s -
wife or husband living with or dependent for support upon him of-

enrollment 'geriod, he shall continue to be-considered-a’ student

(19 The term “national average weekly wage” means the nation-
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arising out of or in the course of his employment, and said vessel’s
owner, owner pro hac vice; agent, operator, charter or bare boat
" charterer, master, officer, or crew member., - S
(22) The singular includes the plural and the masculine includes
the feminine and neuter. . . : . e

COVERAGE

Sec. 3. (@) Except as otherwise provided in this sectiop; tompensa-
tion shall be payable under this Act in respect of disability or death
“of an employee, but only if the disability or death results from an

injury occurring upon the navignble waters of the United States (in- .
cluding any adjoining’ pier, wharf, ‘dry’dock, terminal, bujlding

way,.mgrine rgihiay, or ather adjoining area customarily used

an employer,in loading, ‘unloading, repairizigi,dismqnt_h’ng ‘or build- .

mmg a vessel).

®) N% egmpensation shall be payable in resg
or death.of an officer or eémployee of the . United, States, or any
agency. ,there;)‘[,' or of.any State.or foreign government, or any subdi-
vision thereof. . 7 coon . Co
. (¢) No-compensation shall be payable if the injury was.occasioned
solely by. the intoxication, of the employee or by the willful intention
of the employee to injure or kill himself or.another..,, . .
(@)1} No compensation shall be payable to an. employee employed
al a facility of an employer if, as certified by the ecrefary, the fa-
cility is engaged in the business of building, repairing, or disman-
tling .exclusively small vessels (s’ defined in paragraph (%) of this
subsection), unless the injury occurs while upon the navigable
waters of the United: States or while upon' any adjoining pier,
wharf, dock, facility over land ifor launching vessels, or facility over
‘land for hauling, lifting, or drydotking vessels. L
(%) Notwithstanding paragraph (1), compensation shall be payable
to an employee— -*- " . Tl e R
(A) wko is employed.at a ‘facility which is used in-the busi-
ness of building, repairing, 'or dismantling small vessels if such
facility receives Federal maritime subsidies; or e
(B) if the employee is not subject to coverage under-a State

.

workers’ compensation law. . Lo .
(3) For purposes.of this subsection, a small vessel means—
(A) a commercial baige which is under 900 lightship displace-

ment tons; or L S
(B) a commercial tugboot, towboat, crew bodt, ,s;kgply boat,
fishing vessel, or other work vessel which is under 1,600 tons

gross. . .
(e) Notwithstanding any other provision of law, any amounts paid

{0.an employee for the same injury, disability, or death for which.

benefits are claimed under this Act pursuant to any other workers’
compensation law or section 20 of the Act of March 4, 1915 (38.Stat.
1185, chapter 153; 46 U.S.C. 638) (relating o recovery for injury to or
d}fatf:i of seamen) shall be credited against any liobility imposed by
this Act. . .o - ” '
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LIABILITY FOR COMPENSATION

we. 4. (a) Every employer shall be liable for and shall secure the
pa‘gmenét go his employees of the compensation payable under sec-
tions 7, & and 9. In the case 9£an employer. who is a subcontractor,
only if such subcontractor fails to secure the payment of compensa-
tion shall the contractor be liable for and be ired to secure the
payment of compensation. A subcontractor shall hot be deemed to
have failed to secure the payment of compensation if the contractor
has provided insurance for.such, compensaiion for benefit of the

tractor. . C

fq(bbso &mpensation shall be payable irrespective of fault as a cause

. for the injury.

EXCLUSIVENESS OF BEMEDY AND THIRD-PARTY LIABILITY

Sgo. 5. (a) The liability of an employer prescribed in section 4
shall be exclusive and in place of all other liability of such employ-
er to the employee, his leﬁln representative, husband, or wife, par-
ents, dependents, next of kin, and anyone otherwise entitled to re-

cover damages from such.employer at law or in admiralty.on ac- -

count of such injury or death, except that if an.pmgloyer fails to
se¢ure payment of compensation as required by this ‘Act, an injured
employee, or his legal representative in cage death results from the
injury, may elect to claim compensation under the Act, or to main-
tain an action at law or in admiralty for damages on account of
‘such injury or death, In such'action the defendant; may not. plead
as a defense that the injury was caused by the negligence’of-a
fellow servant, or that the employee assumed the risk of his ein-
ployment, or that the injury was due to the contributory negligence
of the employee. For purposes of this subsection, a congractor shall

be deemed, the employer of o subconiractor’s employees only- if the
* subcontractor fails to secure the payment of. comnpengailion as re-

quired by section 4. . . e
(b) In the event of maurfy to a person covered under this Act
caused by the negligence of a vessel;, then such person, or.anyone

" otherwise entitled to recover damages by .reason thereof, may bring

an action against such vessel as a third party in accordance with

_the provisions of section 33 of this Act, and the employer shall not

be liable to the vessel for such damages directly or indireci%g xanid1
If suc

! any agreements or warranties t¢ the contrary shall be void.

person. was employed by the vessel to provide stevedoring services,
no such action shall be permitted if the injury was caused by the

- negligence of persons engaged in providing stevedoring seryices to
 the vessel. If such person wes employed to provide ship building, re-

pairing, or breaking services and such person’s employer was the
8

_ owner, owner pro hac vice, agent, operator, or charterer of the vessel,

no such action shall be perniitted, in whole or in part or directly or
indirectly, against the injured person’s employer (in any capacity,
including as the vessel’s owner, owner pro hac vice, agent, operator,
or charterer) or against the employees of the employer. The liability
of the vessel under this subsection shall not be based upon the war-

. ranty of seaworthiness or a breach thereof at the time the injury

occurred. The remedy provided in this subsection shall be exclusive
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of all other remedies against the vessel except remedies available
under thig Act. . :

.@© In the event that the negligence of a vessel causes ‘injury lo o
person enlitled to receive benefils under this Act by virtue of section
4 of the Outer Continental Shelf Lands Act (48 U.S.C.' 1933), then
such person, or anyone otherwise entitled to recover damages by
reason thereof, may bring an action against such vessel in_accord-
ance’ with the provisions of subsection @) of this section. Nothing
contained in subsection (b) of this section shall Ppreclude the ‘enforce-
ment according to its lerms of any reciprocal indemnity Jrovision
whereby the employer of a person entitled to receive benefits under
this Act by virtue of section. 4 of the Outer Continenta] Shelf Lands
Act (48 US.C. 1382 and the vessel agree fo. defend and indemnify
the other for cost of defense and loss or liability for damages arising
out of or resulling from death or bodily injury to, their. employees.

TIME FOR COMMENCEMENT OF COMPENSATION
Maximum and Minimum Compensation

Sc. 6. (a) No compensation shall be allowed for the- first three
days of the disability, except the benefits provided for in section 7:
Provided, however, That in case the injury results in disability of
more than fourtéen days, the compensation shall be allowed froin

“the date of the disability, - R , -
- (bX1) Compensation for disability or death (other than compensa-
.bion for death required by this Act to be paid in a lump sim) shall
; ot exceed.an amount equal to 200 per centum of the applicable na-,
‘tional ap;:gzge weekly wage, as determjned by the Secretary under
- {2) Comfpensation'for total disability shall not be less than 50 per.
' centum of the applicable nationa) average weekly wage detérmined
by the Secretary under paragraph (8), except that if the employeé’s
average weekly wages as computed under séction 10 are Jess than
50 per centum of such national average weekly wage, he shall re-
ceive his avérage weekly wsiges as compensation for total disability.
soon as practicable after June 30 of each year, and in any
event prior to Octobér 1 of such year, the Secretary shall detgr-
. mine the national average weekly wage for the three consecutive

Pl el -

- calendar quarters ending June 80. Such détermination shall be the
. applicable national average weekly wage for the period beginning

with October 1 of that year and ending with September 30 of the
next year. The initial determination under this paragraph shall be
made as soon as practicable after the enactment of this subsection.
(c) Determinations under subsection (bX3) with respect to a period
.shall apply to employees or survivors currently receiving compen-
sation for permanent total disability or death benefits during such
period, as well as those newly awarded compensation during such

period,
MEDICAL SERVICES AND SUPPLIES

Sxo. 1. (a) The employer shall furnish such medical, surgical, and '
other attendance or treatment, nurse and»l;ospital service, medi- -
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- through posting and in such other forms as the

. fcine. crutches, and apparatis, for such period as the nature of the

inj r the process of recovery may require, )
m(g;y T%e employee shall have the right to choose an attending
physician auigxorized by the Secretary to provide medical care

. under this Act as hereinafter provided. If, due to the nature of the
injury, the employee is unable ‘to select his .pgnlymcxan and the .
pature of the Injury requires immediate medical treatment and

the employer shall select a physician for him. The Secre
{a’ 3 ac?;iselp szpervise the medical care rendered to ‘injured«t:g
‘ployees, shaﬁ require periedic reports as to.the medical care being

‘rendered to injured employees, shall have authority to determine

ecessity, character, and sufficiency of any medical aid fur-
Eils?h:d or totyl’)e furnished, and-may, on his own initiative or at the

- request of the employer, order a e of physicians or hospitals

when in his judgment such change is desirable or necessary in the

interest of the employee or where the churges exceed those prevail-
v-ing within the community for the same or similar services or exceed
‘the provider's customary charges. Change of phmxans at the re-

ance with regula-

quest of emg}eoyees shall be permitted in accor
cretary. . - .. . §
(cXIXA) The Secretary shall annually prepare a list of physicians

- and health care providers in each compensation district who are not
..authorized to render medical care or provide medical services under
- . this Act. The names of physicians and health care providers eon-

tained on the list required under this subparagraph shall be made
available to employees and employers in each cong:‘nsatzon district
screlary moy-pre-

ribe. ~ o 3
"CUB) Physicians and health care providers shall be included on, the

. list of those not authorized to provide medical care and medical
.services pursuant fo subparagraph (A) when the Secretary deter-

mines under this section, in accordance with the procedures provid-
ed in subsection (i), that such physician or health care provider—
() has knowingly and willfully made, or caused to be made,
any false statement or misrepresentation of a material fact for
use in a.claim for compensation or clairh for reimbursement of
medical expenses under this Act; _ v e
(1) has knowingly and. willfully submitted,” or caused to be
submitted, a bill or re%z;est for payment under this Act contain-
ing o charge which the Secretary finds to be substantially in
excess of the charge for the service, appliance, or su ply prevail-
ing within the community or in excess of the provider’s custom-
ary charges, unless the Secretary finds there is good cause for
the bill or request containing the charge; .
(i5) has knowingly and willfully furnished a service, appli-

ance, or supply which is determined by the Secretary to be sub-

stantially in excess of the need of the recipient thereof or to-be
of a quality which substantially fails to meet professionally rec-

ognized standards;

(iv) has been corivicted under any criminal statute (without
regard to pending queal thereof) for fraudulent activities in
connection with any Federal or State program for which pay-
ments are made to physicians or providers of similar services,
appliances, or supplies; or :
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(v) has otherwise been excluded from participation in such

penes v

pro C o . -
(C) Medical services provided by physicians or health care provid-
ers who are named on the list published by the Secretary pursuant
to subparagraph (A) of this section shull not be reimbursable under
this Acl; except that the Secretary shall direct the reimbursement of
. medicdl elaims for services rendered by such physicians or hedlih
 care providers in cases where the services were rendered: in an emer-
gency. S ' T "
(D) A determination under subparagraph (B) shall remain. in
effect for a period of not less thun three years and until the Secre-
tary finds and gives notice to the public that there is reasonable as-
surance that the basis for the determination will noi receeur.
' _(E) A provider of & service, appliance, or supply shall provide to
the Secretary such information and ‘certification as the Secretary
may r%uire to assure that this subsection is enforced, ..
' (2) Whenever the employer or carrier acquires knowledge of the
- employee’s injury, through wiitten notice orotherwise.as prescribed
by the Act, the employer or carrier shall forthwith authorize medi-
cal treatment and care from:a Physician, selected by an employee
pursuant to subsection (b). An employee may not sélect a physician
‘who is on the list required by paragraph (1) of this subsection. An
employee may ndt change physicians after his initial choice unless
" the employer, carrier, or eputy commissioner has given prior eon-
sent for such change. Such’ consent shall be given 'in cases where an
employee’s initial choice was not of a specialist whose services” are
' necessary for and appropriate lo the ‘proper care and treatrient of

the compensable injury or disease.. In all other cases, consent niay be -

given upon a shounng of food cause for change, ,
. (@)X1) An employee shall not be entitled-to recover any amount ex-
“pended by him for medical or other treatment or services unless—
(A) the employer shall have refused or neglected d request to
furnish such services and the employee has complied with siib-
sections (b) and (c) and the applicable regulations; or
(B) the nature of the injury required such treatment and serv-
ices and the employer or his superintendent or foreman having
krowledge of such injury shall have neglected to provide or au-
thorize same. =~ = . o

(2) No cloim for niedical or surgical treatment shall be valid and
enforceable against such employer unless, within ten days following
the first treatment, the physician giving such treatment furnishes to
the employer and the deputy commissioner a.report of such injury or
treatmendt, on a form prescribed by the Secretary. The Secretary may
excuse the failure fo furnish such report within the ten-day period
whenever he finds it to be in the interest of justice lo dp so.

(%) The Secretary may, upon application by, &“purty in interest,
make an award for the reasonable value of such medical or surgical
treatment so obtained by the employee. .

() If at any time the employee unreasonably refuses to submit to
medical or surgical treatment, or.to an examination by a hysician
selected by the employer, the Secretary or administrative sy Jjudge
may, by order, suspend the payment of further compensation during
such time as such refusql continues, and no compensation shall be

T
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id ot ény ti'me during the period of such s'uspension, unless the

i) o g justified the refusal.
{ ’ { "Q‘;’fﬁt&;ﬁvént tﬁgt medical questions are raised in any case, the
S’ g © +gegretary shall have the power to cause the emplgyee to be exam-
nt " inéd by & physician em?loyed or selected by the Secretary and to
er - obtain from suck physician a report-containing his estimate of the
of " “vemployee’s physical impairment -and such gther information as
2 - may be appropriate. Any party who is dissatisfied with such report
or- .may request a review or reexamination of the empl(z‘ee by one or
' _ . more different ph sicians emgloye:_i- or selected by the Secretary.
. © The ‘Secretary: order such review or reexamination unless he
re- . finds that-it-is.clearly unwarranted. Such review or reexamination
8- . ghall be completed within two weeks from the date ordered unless
“:. the Secretary finds that because of extraordinary circumstances a -
o ; . %]onger period is required. The Secretary ghall have the power in
iy 3 “his discretion to chargeé the cost of examination or review under
ny * “this subsection to the employer, if he is a.self-'msurer, or to the in-
‘he -1 surance company which is carrying the risk, in appropriate cases,
'ed . “or to the special fund in section 44, : o
di- : @ An employee ghall submit .to a physical examination under
yee- . gubsection (¢) at such place as the ecretary may require. The
an R .place, or ‘places shall be designated by the Becretary and shall be
An | . reasonably convenient for the employee. No physician selected by
€ss : the employer, carrier, or employee shall be present at or partici-
or- .- pate in any manner in such examinatjon, nor shall conclusions of

-~ guch physicians as to-the nature or extent of impairment.or the
.. cause of impairment be available to the .examining physician
« unless otherwise ordered, for good cause, by the Secretary, Such

h, . be - employer or carrier shall, upon request, be entitled to have the em-

" ployee examined immediately thereafter and u%on the same prem-
ex- - iges by a qualified physician or physicians in the presence of such
s~ : - physician _as the employee may select, if any. Proceedings shall be
: lo - suspended and no compensation shall be payable for any, period
ub- during which the employee may refuse to submit to examination.

 {g)All feeg and other charges for medical examinations, treat-
av- ) .. ment or service shall be limited to such charges as prevail in the
ing - community for.such treatment, and shall be subject to regulation
au- by the Secretary. The Secretary. shall issne-regulations limiting the
- nature and extent of medical ex];:anses chargeable against the em-
wnd. . pl((?;er without authorization by the employer or the Secretary.
ung .. (b) The liability of an-employer for medical treatment as herein -
s fo provided shall not be affected by the fact that his employee was in-
yor jured through the fault or negligence of a third' party not in the
nay same employ, or that suit has been brought against such third
dod - party. The employer shall, however, have a cause of action against
, : - such third party to recover any amounts paid by him for such med-
;ecsat,l | ~ Xa% treatment in like manner-as provided in section 83(b) of this -
; Ct. .-

_ (i) Unless the parties to the claim agree, the Secretary shall not
t to employ or select any physician for the purpose of makin%examinw :
Zan . . tions or reviews under subsection (¢) of this section who, durin
‘dge o such employment, or during the Eeriod of two years prior to suc

;@}:)mg . employment, has been employed by, or accepted or participated in

. ,,'s‘}‘, u:k, B 6'00015



*and duties of the Secretary or any of

** of the Secretary made after'a hearing to w
spéctive of the amount in coniroversy, may obtain a review of such.

- mailing to him of motice of such decisi
- review shall not: operate as g stay upon the effect o[; such decision,

any fee relating to a workmen’s compensation claim from any in-
surance carrier or any self-insurer. e
GX1) The Secretary shall have the authority to make riles and

- regulations and to establish Procedures, not inconsistent with the

provisions of this Act, whick are necessary or appropriate to carry
out the provisions of subsection (), including the nature and extent
of the proof and evidence. necessary for actions under this Section

(%) Any decision to iq th respect to.a physicign or
health care provider under this section shall be based on_specific
findings of fgct by the Secretary, The Secretary shall provide notice

* and the methods of takinf and furnishing such proof and evidence,
e -action wi

" of these findings and an opporiunity for a hearing. pursuant to sec-

tion 556 of title 5, United States Code, for a provider who would ke

' ‘affected by a decision under this section.' A request for a hearing
* must be filed with the Secretary within. thirty days after notice of

the findings is received by the Pprovider.making such request. If a
hearing is held, the Secretary shall, on the basis of evidence ad.
duced’at the hearing, offirm, modify, or reverse the findings of fact
and proposed action under this section. : :
(3)p For the purpose of any h«é‘arz‘nig ‘investigation, or other proceed-
7

ing authorized or directed under i8 section, the provisions of sec-

- tion 9 and 10 (relating to the attendance of witnesses -and the pro-
" duction g{' books;i"papers, and documents) of the Federa] Trade Com-
e

mission Aet (15 U.S.C. 49, 40) shall-apply to the Jurisdiction, powers,
fgcer designated by him, -

4) Any physician or health care rovider, after any final decision

hich he was a party, irre-

ecision by a civil aection commenced within sixty days after ihe

on, but the pendency.of such

Such action shall be brought in the court of appeals of: the United
States for the judicial circyit in which the plaintiff resides or has
his principal place of business, or the Court of Appeals for the Dis-

" trict of Columbia. As part of his answer, .the Secretary shall file a
+ certified copy of the transcript of the record of the hearing, includ-
. ing all evidence submitted in connection therewith. The findings of
. fact of the Secretary, if based on substantial evidence in the record

as a whole, skall be conclusive, .

1) Nothing in this Act prevents an employee whose injury or
disability. has been established under this Act fgom relying in good
faith on treatment by prayer or spiritual means alone, in accordance

. with the tenets and Practice of a recognized church or religious de-

nomination, by an accredited Practitioner of such recognized church
or religious denomination, and on nursing services rendered in ac-
cordance with such tenets gnd Ppractice, without suffering loss or
diminution of the compensation or benefits under this Act. Nothi
in this subsection shall be construed to except an employee from all
Physical examinations required by this Act. : )

2) If an employee refuses- to submit to medical or surgical services
solely because, in adherence to the tenets and practice of a recog-

" nized church or religious denomination, the employee relies upon
prayer or spirz‘tua@ means alone for healing, such employee shall not .

vy g b«’

dggor




tor

rch
ac-
' or

.zi;?ﬁ

}; . é&g— ’

#4y mot

L T2 Y - -
mat———— e Saspory = %8

T T

g
a8

S _ s .
nsidered to have unreasonably-refused medical or surgical
ge;ea‘;:wnt under subsection (). a5

COMPENSATION FOR DISABILITY

Sec, 8; Compensation for disability shall be paid to the employes

as(glmanent tofal disability: In case of total disability adjudged

.permanent 66% per centum of the ‘average.wéekly wages -
stgaall)le bgepaid to the employee during the continuance of such total

scability. Loss of both hands, or both arms; or. both feet, or both
f:‘:,bortlyboth‘eyes, or of any two thereof shall, in.the abisence of

. conclusive proof to the contrary, constitute permanent total disabil-
ity. In all other cases permanent total disability shall be deter-

- mined in accordance with the facts. . .

" (b) Temporary total disability: In case of digability total in char-
acter but temporaxgein-quality 66% per. centum of the -average
weekly wages shall be paid to the employee during the continuance

ereof. R PO, PN
1;h(c) Permanent partial disability: In case of disability partial:in
character but permanent in quality the compensation shall be-66%4
per centum of the average weekly wages, which shall be in- addition
1o compensation. for temporary total disability or temporary-partial
disability paid in accordance  with subdivision (b) or subdivision (&)
follows: L - o
(1) Arm lost, three hundred and twelve weeks’ compensation,” . *
(2) Leg lost, two hundred and eighty-éight weeks" compensation.
(3) Hand lost, two hundred and forty-four weeks’ compensation.
(4) Foot lost, two hundred and five weeks’ compensation. - -
(5) Eye lost, one-hundred and sixty weeks’ compensation.
. (6) Thumb lost, seventy-five weeks’ compensation.
" (7) First finger lost, forty-six weeks’ compensation. '
(8) Great toe lost, thirtﬁeight weeks’ compensation,
(9) Second finger lost, thirty weeks' com})en‘sation. ‘ B
(10) Third finger lost, twenty-five weeks’ compensation. .
(11) Toe other than great toe lost, sixteen weeks' compensation.
(12) Fourth finger lost, fifteen weeks’ compensation. . '
(18) Loss of hearing: ‘ :
(A) Compensation for loss of hearing in one ear, fifty-two weeks.,

weeks.
(C) An audiogram shall be presumptive evidence of the amount of
hearing loss sustained as of the date thereof, only if (i) such audio-
gram. was administered by a licensed: or certified audiologist or o
Physician who is certified in otolaryngology, (i) such cudiogram,
with the report thereon, was provided io the employee at the time it
was administered, and (iii) no contrary audiogram made at that
time is produced, ‘
1)) time for filing a notice of injury, under section 12 of this

. Act, or a claim for compensation, under section 13 of this Act, shall

under this section, until the employee has received an audiogram,

i

k .{:-‘.5
R Rl

1

of this section respectively and shall be paid to the employee, as -

Compensation for loss of hearing in both ears, two hundred

. not begin to run in connection with any claim for loss of hearing.
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. of an eye shall be the same as for
an T

with the accompanying report thereon, which indicates that the em.
Ployee has suffered.a-loss of hearing. _ o

&) Determinations of loss of hearing shall be made in accordance
with thedguz‘des for the evaluation of permanent impairment as pr.
mulgated and modified from time to time by the American Medicq]
Association.

(14) Phalanges: Compensation for loss of more than one Phalange
of a djgit shall be the same as for loss of the entire digit. Compen-
sation for loss of the first phalange shall be one-half of the compen.
sation or-loss of the entire digit. o g

(15) Amgutate‘d‘ arm or leg: Compensation for an arm or a leg, if
amputated at or'above the elbow or the knee, shall be the same ‘as
for a loss of the arm or leg; but, if amputated between the elbow
and the wrist or the knee and the ankle, shall be the same as for
loss-of a hand or foot. . o S ; .

(16) Binocular vision or per centum of vision: Compensation for
loss of binocular vision or for 80 Y'er centum or more of the vision

: oss of the eye, '

0 Or “more dlii:f: Compensation for loss of two .or more
digits or one or more Phalanges of two or more digits, of a hand-or
foot may be proportioned: to the loss of use of the hand or foot ocea-
sioned thereby, but shall not exceed the compensation for loss of a
hand or foot, Ceo -

(18) total loss of use: Compensation for permanent total, loss of
use of & member shall be the same as for loss of the member. .

(19) Partial logs or partial loss of use: Compensation for perma-
nent partial loss or loss of use of a member may be for proportion-
ate loss or loss of use of the member, = . ‘

(20)  Disfigurement: Proper and equitable oompensatio,xi net .to °

exceed §7,500. shall be.awarded for serious disfigurement of the
face, head, or neck or of other normally. exposed areas likely to
handicap the employee in securing or maintaining em loyment.

(21) Other ‘cases: In qll other cases in the class of disability, the
compensation shall be 66%.per centum of the difference between the
average weekly wages of the employee and the employee’s wage-earn-
ing capacity thereafier in the same emplo ment or otherwise, pay-
able during the continuance of partial dzeigq iity, .

(22) In any case in which there shall be a loss of, or loss of use of
more than one member or parts of more than one ‘member set
forth in paragraphs (1) to (19) of this subdivision, not amounting to
permanent total disability, the award of compensation shall be for
the loss of, or loss of use of, each puch member or pait thereof,
whichi awards shall run consecutively, exce;ﬁ: that where the injury
affects only two or more di%jts of the same hand or foot, paragraph
(17) of this subdivision shal apply.

@3 Notwithstanding p'aragm;:hs (1) through (22), with respect io
e claim for permanent partial ‘disability ﬁyr which the average
weekly wages are determined under section” 10(d)(2), the compensda-

tion shall be 66% per centum of such average weekly wages multi:

plied by the percentage of permanent impairment, as determined

under the guides referred to in section 2(10), payable during the cori-
tinuance of such. impairment.

(d)X1) If an em%loyee who is receiving compensation for perma-
nent partial disability pursuant to section 8(c) (1)-(20) dies from
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, than the injury, the totdl’amount of the award unpaid
Zﬁ“ffg grl;eer of death shall be payable to or for the benefit of his
: eurvi follows: . " '
surth()ﬂ & the employee is survived only by a widow or widower,
guch unpaid amount of the award shall be payable to such
widow or widower, . ey

(B) if the employee 18 survived only by a child or children,

such unpaid amount of the award shall be paid to such child or
. children in equal shares, i )

(C) if the employee is survived by a widow or widower and a
child or. children, such unpaid amount of the award shall be
payable to such survivors in equal shares, o

) if there be no widow or widower and no surviving child
or children, such unpaid amount of the award shall be paid to
the survivors specified in section 9(d) (other than a wife, hus-
band, or child); and the amount to be paid each such survivor.
shall be determined by multiplying suc :;agaxd ‘amount of the
award by the appropriate percentage sr ed-in section 9(d),
but if the ageregate amount to which all such survivors are en-
titled, as so determined, is less than 'such unpaid amouit of the
award, the excess amount shall be divided among such survi-

“yors pro rata according to the amount otherwise payable to

-+ each under thig-subparagraph._ o ] .
. (2) Notwithstanding any other limitation in section. 9, the total
- amont of any award for permanent partial disability, pursuant to
section 8(c)(1¥-(20) unpaid at time of death shall be payable in full

- in the appropriate. distribution.

.

'
4

(9) An award for disability may be made after the death of the

* injured _employee. Except where compensation is payable under
section 8(c)21), if there bé no survivors as prescribed in this sec-
. tion, then the compensation %?g'able under the subsection shall be
paid to the special fund established under section. 44(a) of this Act,
(e) Temporary partial disability: In case of temporary partial dis-
.ability resulting in decrease of earning capacity the compensation
shall be two-thirds of the difference between the injured employee’s
.average weekly wages before the injury and his wage-earning ca-
. pacity after the injury in the same or another employment, o be

. .paid during the continuance of such disability, but. shall"Yiot be - |

- paid for a period exceeding five years. _ ,
() Injury increasing disability: (1) In any case in which an em-

. ployee having an existing permanent partial disability suffers

injury, the employer shall provide compensation for such disability
as is found to be attributable to that injury based upon the average
weekly wages of the employee at the time of the injury. If following

., an injury falli&g] within the provisions of section 8(c) (1)-(20), the

employee is totally and permanently disabled, and the disability is

found not be due solely to that injury, the employer shall provide ..

compensation for the applicable prescribed period of weeks provid-
ed for in that section for the subsequent injury, or for one hundred

. and four weeks; whichever is the greater, except that, in the case of

an injury falling within the provisions of section. 8(c)13), the em-
ployer shall provide compensation for the lesser of such periods. In
all other cases of total permanent disability or of death, found not
to be due solely to that injury, of an employee having an existing

G-000{4
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permanent partial disability, the employer shall provide in addj.
- tion to compensation,pnder paragraphs (b) and (_ef of this section,
compensation payments or death benefits for one hundred and four
weeks only. If following an injury falling within.the provisions of
section 8(c) (1)-(20), the employee has a permanent partial disabil-
ity and the disability is found not be due solely to that injury, and
such disability is materially and substantially greater than that
.-which would have resulted from the subsequent injury alone, the
employer shall provide compensation for the applicible period of
weeks provided for in that section for the subsequent injury, or for
- one hundred and four weeks, whichever is the greater, except that,
in the case of an injury falling within the provisions of section
8(cX13), the employer shall provide compensation for the lesser of
such periods. In all other cases in which the employee has a perma-
nent partial ‘disability, found not to be due solely to that injury,
-and such disability is materially and substantially greater than
~that which would have resulted from the subsequent injury alone,
-'the employer shall provide, in addition to compensation under
garag::ghs (b) and (e) of this section, compensation for one hun-
- dred four weeks only.
© (2¥4) After cessation’ of the payments for the period of weeks
grovided for herein, the employee or his survivor entitled to bene-
ts shall be paid the remainder of the compensation that would be
due out of the special fund in section 44, except that the special
fund shall not assume responsibilitg' with respect to such benefils
" (and such paymenis shall not be subject to cessation) in the case of
an?yB 5r;ziployer who fails to comply with section 3%(a).
for in this subsection, the employer or carrier responsible for pay-
- ment of compensation shall remain a party to the claim, retain
access to all records relating to the claim, and in all other respects
retain all rights granted under this Act prior to cessation of such
payments. - ' :

&) Any req‘z{,est, filed after the date of enactment of the Longshore
and Harbor Workers’ Compensation Amendments ‘oj‘ 1984, for appor-
Hionment of liability to the special fund established .under section 44
of this Act for the payment of compensation benefits, and a state-
ment of the grounds therefore, shall be presented to the deputy com-
missioner prior to the consideration of the claim by the deputy com-
missioner. Failure to present such request prior to such consider-
ation shall be an absolute defense to the special fund’s liability for
the payment of any benefits in connection with such claim, unless

" the employer could not have reasonably anticipated the liability of
the special fund prior to the issuance of a compensation order.

Maintenance for employees undergoing vocational rehabilite:
tion: An employee who as a result of injury is or may be expected

to be totally or partially incapacitated for remunerative occupation

and who, under the direction of the Secretary as provided by sec-

tion 39(c) of this Act, is being rendered fit to engage in a remimera-

tive occupation, shall receive additional compensation necessary for

. his maintenance, but such additional compensation shall not

. exceed §25 a week. The expense shall be paid out of the special
fund established in section 44. .

fier cessation of payments for the period of weeks provided

_ =3,
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:o] disability under sub
gxﬁ#is‘i!;iaze) {f this section shall be determined by his actual

earnings if such actual earnings fairly and reasonably represent

his wage-earning capacity: Provided, however, That if the employee

has no actual earnings or his actual earnings do not fairly and rea-

" gonably represent his wage-earning capacity, the deputy commis-

sioner may, in the interest of justice, fix such wageé-earning capac-

. ity as.shall be reasonable, having due re%ard'to the nature of his
T ’

ity degree of physical impairment, his usual employment,
f',n“a"y a;;;rhgthegr factors or circumstances in the case wﬁic{‘.nma

e A0, s capacity to;earn wages in his disabled condition, includ-
' ingec:h?seffegta ofydisability as it may naturally extend into the

fu}:;(r;} ‘Whenever the partiés to any claim for-coinpe‘n‘satiaﬁ under

‘or both for me

~u gnis Act, -including survivers  benefils, agree lo a settlement, the
B fllzﬁutyccommissionhgr or administrative law Jun:i’ge,shall apgmw- the
. gattlement within thirty days unless it is found .t quate or

ito be i

rocured: by duress. Such settlement. may- include future medical
geneﬁts if the parties so aglme No liability of any employer, -carrier,
gzgcal, disabtlity, or death benefits shall be discharged
unless the opplication for settlement is approved by the deputy com-

mission for approval: i ) D e P
. (9 If the deputy commissioner disapproves an application. for. set-

- tlement under paragraph (1), the deputy commissioner shall issue a

. written statement within thirty days containing the reasons for dis-

.. approval. Any party to the settlement may request a hearing before
- an .administrative low judge in the manner. prescribed by this Act,

Following such hearing, the administrative. law judge shall enter

' . an order approving or rejecting the seltlement.

(3 A seitlement approved under this section shall dzleéharge the

 liability of the employer or carrier, or both, Settlements maoy be:
;zigreed upon at any stage of the proceeding including after eniry of a
- jina

[

N

1 compensation order. , R .

() The, special fund shall not be liable for reimbursement of any
sums paid or payable to an employee or any beneficiary under such
settlement, or otherwise voluntarily paid prior to such settlement by
the..grrjployer or carrier, or both. .

_(X1) The employer may inform a disabled employee of his obliga-
tion to report to the employer not less than semiannically any earn-
ings from employment or self-employment, on such.forms as the Sec-

- retary shall specify in regulatiors .

) An employee who—

e ageearning capacity of aifjived employee in cases of
.+ (h) The waﬁf'e s divtfsion (©)(21) .of this section or under = -

. missioner or adminisirative law judge. If the parties to the settle-

. ment are represented by counsel, then agreements shall be deemed
-a‘pgmved unless specifically disapproved -within thirty duys after
su : :

(A) fails totebe)port the employee’s earnings. under paragraph (1)
O -

when reques

r ‘
) knowingly and willfully omits or understates any part of
. _Such earnings, ' '

~and who is determined by the deputy commissioner to have violated

clause (A) or (B) of this paragraph,. forfeits his right to compensa-
tion with respect to any period during which the employee was re-
quired to file such report.
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(3) Compensation forfeited under this subsection, if already aid,
. shall be recovered by a.deduction from the cot&zpensation payable to
.. .the employee in any amotnt and-on such schedule as determined by
the deputy commissioner. .

. COMPENSATION FOR DEATH

-+ 8gc. 9. If the injury causes death, the compensation therefore
. shall be known as a death benefit and shall be poyable in the
- =-amount and to or for the benefit of the persons following:
- (a) Reasonable funeral expenses not exceeding $2 000, ‘
++ . @) If there be a widowor widower and no child of the deceased
- to such widow or widower 50 per. centum of tlie average ‘wages of
+ the deceased, during widowhood, or dependent widowerhood, with
" 'two years' compensation in one sum upon remarriage; and if there
. be a surviving child or children of the deceased, the additional
'/ amount’of 16% per centum of such wages for each child; in the |
" case of the death or remairiage of such widow or widower, if there
- be one surviving child of the deceased employee, such child shall
. 'have his compensation increased to 50 per-centum: of such. wages,
- ‘and if there be more than one-sirviving child of the deceased em-
. ' ployee, to such children; in equal parts, 50 per centum of such
" wages increased by 16% per centum of such wages for each child in
- “excess of one: Provided, That the total amouni’:rﬂayable shall in no
' cage exceed 6634 per centum of such wages. The deputy commis-
+ ' .sioner having jurisdiction over the elaim may, in his discretion, re-
.qlnlxi're the appointment of a guardian.for the. purpose of receiving
the compensation of a minor child. In the absence of such .a re-
' quirement the appointment of a guardian for such purposes shall .
* ‘not be necessary., - ; Lo ] i
“* (e} If there be.one surviving child of the deceased, but no widow
- - or widower, then for the support of such child 50 per centum of the
. 'wages of the déceased; and if there be more than one surviving
child of the decedised, but n6 widow or dependent husband, then for
the support of such children, in equal parts 50 per certum of such
 wages increased by 16% ryl)‘er centum of such wages for each child in
.excess of one: Provided, That the total amount payable shall in no :
- ~cabe excead 66% per centum of such wages. y C T
. {d) If there be no surviving wife or husband or child, or if the  u.7%
- amount Payable to. a éurvivinﬁ wife or husband and to children ' g
~." shall be less in the egate than 66% per centum of the average 7.}
wages of the deceased; then for the support of grandchildren or -
brothers and sisters, if dependent upon the deceased at the time of
. the injury, and any other persons who satisfy the définition of the
*, term “dependent” in section 152 of title 26 of the United States
" Code, but are hot otherwise eligible under this section, 20 per
centum of such wages for the support of each such person during
such dependency and for the support of each parent, or grandpar-
ent, of the deceased if dependent upon him at the time of the .-
injury, 25 per centum of such wages during such dependency. But .-
in no case shall the aggregate amount payable under this subdivi-
sion exceed the difference between 662 per centum of such wages
., and the amount payable as hereinbefore provided to widow or wid-
" ower and for the support of surviving child or children. .

it I
00022



we Ve S
s

-y
A

e In c;;mputing death benefits, the average weekly wages of the ..

d shall not be less than the national average weekly wage as
' gﬁcese:srzebed in section 6(b), but— )

" (1) the total weekly benefils shall not exceed the lesser of the .
average weekly wages of the deceased or the benefit which the.

 deceased employee would have been eligible to receive under sec-

son b a and . deatl )
‘?"(2) {,’;’(f{e case of a'claim based on death dite to an occupa-

tional disease for which the time of injury (as determined .

section 10(i) occurs after the employee has refired, the
zntglerweekly benefits sholl not exceed one fifty-second part of
the employee'’s average annual earnings during the 5%2-week
eriod preceding retirement. :

(@ All questions of dependency shall be determined as of the time

the injury. : . '
Of(gl;eAulliJensy:, Compensation under this chapter to_aliens not resi-

dents (or about to become nonresidents) of the United States or
' Canada shall be the same in amount as -provided for residents,
except that dependents in any foreign couniry shall be limited to

... ,suryiving wife and child or children, or if -there be no surviving

" wife or child or children, to surviving father or mother whom the
employee has supported, either wholly or in part, for the period of
one year prior to the date of the injury, and except that the Secre-
tary may, at his option or upon the application of the ‘insurance
carrier shall, commute all future installments of compéhsation to
be paid to such aliens by paying or cauging to be paid to them one-
half of the commuted amount of such future installments of com-
.. pensation as determined by the Secretary.

DETERMINATION OF PAY

Sgc. 10. Except as otherwise provided in. this Act, the average |

weekly wage of the injured employee at the time of the injury shall

. be taken as the basis upon which to compute compensation and

shall be determined as follows:
(a) If the injured employee shall have worked in the-employment
_ in which he was working at the time of the injury, whether for the
" same -or anothéfvémployer, during substantially the whole of the
year immediately ?recedin‘g his injury, his average annual earn-
;2%3 shall consist: o
ary for a six-day worker and two hundred and sixty times, the
average daily wage or salary for a five-day worker, which he shall

three hundred times the average daily wage or -

have earned in such employment during the davs when so em~ ~ -

“ployed,

o . A
.- () ¥ the injured employee shall not have wgrked in such em-

"*ployment during substantially the whole of such year, his average
annual earnings if a six-day worker, shall consist of three hundred
times the average daily wage or salary and, if a five-day worker,

two hundred and sixty times the average daily wage or salary,
which an employee of the same class working substantially the-
. whole of such immediately preceding year in 'the same or in similar '

employment in the same or a neighboring place shall have earned

in such employment during the days when so employed. -

6-0002



() I either of the forégding methods of arriving at the average
annual earnings of the injured employee cannot reasonably anqd
fairly be applied, such average annual earnings shall be such sum

" as, having regard to the iﬁevious earnings of the injured employee
in the emgloyment in which lie was working at the time of the
injury, and of other employees of the same or most similar clasg
working in the same or most similar employment, in the same or
neighboring locality, or other employment of stich employee, in-
cluding the reasonable value of the services of the employee if en-
gaged in self-employment, shall reasonably represent the annual

: earning capacity of the iﬁf‘ured employee. '

(dX1) The average wee vy wages of an emplovee shall be one-fifty
second part of his average annual earnings.

(%) Notwithstanding paralgraph (1), with respect to any claim
based on a death or disabi z(ty due fo an accupational disease for
which the time of injury (as determined under subsection (i)

0CElirs— '

i . (A) within the first year after the employee has retired, the

. ..  average weekly wages shall be one fifty-second part of his qver-

.+ =+ age annual earnings during the 5%-week period preceding retire-
o ment; or

iy (B) more than one zéar after the employee has retired, the av-

T . erage weekly wage shall be deemed to be the national average

- k. - weekly wage (as determined by the Secretary pursuant to section

. ()] azi)plicable at the time of the injzé?'.

. (e) If it be established that the injur emplo%;ee'was a minor

- .. when injured and that under normai conditions his wages should

.. .be expected fo increase during the pericd of disability the fact may

‘ be considered in arriving at his average weekly wages,

(0 Effective October 1 of each year, the compensation or death
benefits payable for permanent ltotal disability or death arising out
of injuries subject to this Act shall be increased by the lesser of—

(1) a perceniage equal to the Ppercentage (if dry) by which the

v applicable national. weekly woge for the period beginning on

‘ . such October 1, as determined under section 6(b), exceeds the a;l:
PR plicable national averagf weekly wage, as so determined, for th
pertod beginning with the preceding October I1; or
L 5 per centum. ‘ ]
Coa (g) The weekly compensation after a«%&ustment under subsection
(f) shall be fixed at the nearest dollar. No adjustment of léess than
$1 shall be made, but in no event shall compensation for death ben-
efits be reduced. y
(h)(1) Not later than ninety days after the date of enactment of
this subsection, the compensation to which an employee or his sur-
+ " Vivor is entitled due to total permanent disability or death which
commenced or occurred prior to enactment of this subsection shall
be adjusted. The amount of such adjustment shall be determined in
accordance with regulations of the Secretary by designating as the
employee’s average weekly wage the applicable national average
weekly wage determined under section 6(b) and (A) computing - the
compensation to which such employee or survivor would be entitled
., If the disabling injury or death had occurred on the day following
such enactment date and (B) subtracting therefrom the compensa-
tion to which such employee or survivor was entitled on such en-

am




‘was entitled

" at ess"than

detks (1 i

- gctment date; except that no such employse'or survivor shall re-

: nsation amounting to less than that to which he
ceive total "ﬁ‘,p:uch enl?ctment {late. No{:ﬁwsithsta_nding the for%goi
y where such an employee or his survivor was awardet
m%“';?;’;?f;, ‘as the result of death or permanent total disability
c‘: 1Pe the maximum rate that was provided in this Act at the
time of the injury which resulted in the death or disability, then
D verage weekly wage shall be determined by increasing his av-
erage weekly wage at the time of such mﬁry by the percentage
which the applicable national average weekly wage has increased

?ﬁgwg.;:t month following the enactment of this section. Where

s -guch injury occurred prior to 1947, the Secretary shall determine,

& von the basis_of such economic data as he deems relevant, the

N amount by which the employee’s average weekly wage ghall be in-

t the pre-1947 period. ‘ .
°'?§f°§iff$ per,pcentuw of any additional compensation or death

-

t paid as a result of the adjustment required by paragraphs
?ﬁn:fd ?8) of this subsection shall be paid-out of the special fund

-established under section 44 of this Act, and 50 per centum shall be

‘paid from appropriations. PP N
--""(3) For the purposes of subsections (f) and (g)-an injury which re-

sulted in permanent total disability or death which oceurved prior

to the date of enactment of this subsection shall. be considered to

- have occurred on the day following such enactment date.

)

(i) For purposes of this section with respect to o claim for comf:en-
sation for death or disabilit due to an occupational disease-which

does not immediately result in death or. disabilit%,e the time of

injury shall.be deemed to be the. date on which the- employee or
claimant becomes aware, or in the exercise of reasonable diligence or
by reason of medical advice should have been aware, of the relation-
s%ip between the employment, the disease, and the death or disabil-
ity. o

GUARDIAN FOR MINOR OR INCOMPETENT

Skc. 11, The deputy commissioner may require the apgointment
by a court of competent jurisdiction, for any person whe-is mental-

* ly incompetent or a minor, of a guardian or other representative to

receive compensation payable to such person under this Act and to
exercise the powers granted to or to perform the duties required of

* such person under this Act.

NOTICE OF INJURY OR DEATH
Sec. 12. (a) Notice of an injury or death_in respect of which com

" - pensation is pléj‘;a'ble under this Act shall be iiven within. thirt

days after the date of such injury or death, or thirty days ofter.th
employee or beneficiary is aware, or in the exercise ofy reasonab
diligence or by reason of medical advice should have been aware, -
a relationship between the injury or death and .the employmen
except that in the case of an occupational disease which does n.
immediately result in o disability or death, such notice shall

given within one year after the employee or claimant becomes awa

or in the exercise of reasonable diligence or by reason of medic

the year in which the injury occurred an the first day of .

G-00025
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advice should have been awaféﬂ*‘g?‘ the relationship between the em.

Dloyment, the disease, and the death or disability. Notice shall be

given (1) to the deputy commissioner in the com ensation district in .

which the injury or death occurred, and (2) to the employer.
(b) Such notice shall be in writing, shall contain the name and

address of the employee and a statement of the time, place, nature,

and cause of the injury or death, and shall be signed by the em-
ployee or by some %erso'n on his behalf, or in case of death, by any
person claiming to be entitled to compensation for such death or by
a person on his behalf, SRt o

(c) Notice shall be given to the deputy commissioner by deliver-
g it to him or sending it by mail addressed to his office, and to
the employer by delivering it to him or by-sending it by mail ad-
dressed to him at his last known place of business, If the employer
is a partnership, such notice may be given to any partner, or if a

.corporation, such notice may be given to any agent or officer there-

of ugon whom legal process may be served or who is in charge of
the business in the place where the injury occurred. Each employer

‘shall designate those agents or other responsible officials to receive

sentatives individuals among first line szgnervisors, local. plant man-
agement, and personnel office officials, uch designations shall be

such notice, exctg)t that the employer shall designate as ils repre-

. made in accordance with re tions prescribed by the Secretary

and the employer shall noti y his emplog'ees and the Secretary of
such designation in a manner prescribed by the Secretary in regulo-

“. tions. .
" (d) Failure to give such notice shall not bar any claim under this -

Act (1) if the employer (or his agent or agents or other responsible

‘official or officials designated by the emiloyer pursuant to subsec-

tion (c)) or the carrier had knowledge of the injury or death, (2) the
deputy commissioner determines that the employer or carrier has
not been prejudiced by failure to give such notice, or (9 if the
deputy commissioner excuses such failure on the ground that (i)
notice, while not given to o responsible official designated by the
employer pursuant fo subsection (c) of this section, was giver to an

- official of the employer or the employer’s insurance carrier, and that
7

e employer or carrier was not prejudiced due to the failure to pro-
vide notice to a responsible ’r;ﬁicial designated by the employer pur-
suant to subsection (c) or (ii) for some satisfactory reason such
notice could not be given; nor unless objection to such failure 1s
raised before the deputy commissioner at the first hearing of a
claim for compensgation in respect of such injury or death.

TIME FOR FILING OF CLAIMS

Sec. 1. (a) Except as otherwise provided in this section, the right
to compensation for disability or death under this Act shall be
barred unless a claim therefor is filed within one year after the
injury or death. If payment of comperisation has been made with-
out an award on account of such injury or death, a claim maf’ be
filed within one year after the date of the last payment. Such c aim
shall be filéed with the deputy commissioner in the compensation
district in which such injury or death occurred. The time for filing
a claim shall not begin to run until the employee or. beneficiary 18
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- by the employer.

o
- . L

v the exercise of reasonable diligence should have been
:z:’r:: :? &yet.,ﬁaﬁomhip between the injury or death and the em-
ployment. ithstanding the provisions of subdivision (2) failure to

(b) (1) Notw i odp prescribed in such subdivision shall

im within the
210: gec]ambnl wilo suctl ﬂgﬁr:lnless Objec‘tion to such' fail ure iS ma de

at the first hearing of such claim in which all parties in interest

: : nable notice and opportunity to be heard. .
"ar?g)gllv\gtlwri.}ah:otanding the provisions of subsection (a), & claim for.
compensation for death or disability due to an occupational disease
‘pli does not immediately result in such death, or disability shall

g’ehﬁmzy 'if filed within two years after the employee or claimant

are, or in the exercise of redsonable diligence or by
‘ b,::::,’:fs ofazedr?cal advice should have been aware, of '5; relation-
 ship between the employment, the disease, and the death or disabil-
. ity, or within one year of the date of the last payment of compensa-
tion, whichever is later. . .

(ZS If a person who is entitled to compensation under this Act is
mentally incompetent or a minor, the provisions of subdivision (a)
shall not be applicable so long as such ferson has no guardian or
other authorizeg representative, but 1 be applicable in the case
" of a person who is mentally incompetent or a minor from the date

. of appointment of such guardian or other representative, or in the
' .. case of a minor, if no guardian is appointed before he becomes of
age, from the date he becomes of age. - v

(d) Where recovery is denied to any person, in a suit brought-at
law or in admiralty to recover damages in respect of injury or
death, on-the ground that such person wds an employee and that
the defendant was an employer within the meaning of this Act and
. that such empltﬁ;er had secured compensation to such employee

under this Act, the limitation of time prescribed in subdivision (a)
shall begin to run only from the date of termination of such suit.

PAYMENT OF COM.PENSATION"

Skc. 14. (a) Compensation under this Act shall be paid periodical-

ly, promptly, and direcﬂ% to the person entitled thereto, without.an
award, except where liability to pay compensation is controverted

(b) The first installment of compensation shall become due on the
fourteenth day after the employer has been notified pursuant to
section 12, or the employer has knowledge of the injury or death, on
which date all com%ensation then due shall be paid. Thereafter
compensation shall be paid in installments, semimonthly, except
where the depu? commissioner determines that payment in in-
stallments should be made monthly or at some other period. .

© U}:on making the first payment, and upon suspension of pay-

ment for any case, the employer shall immediately notify the

deputy commissioner, in accordance with a form prescribed by the
Secretary, that payment of compensation has begun or has been
suspended, as the case may be. C

(d) If the employer controverts the right to compensation he shall

file with the deputy commissioner on or before the fourteenth day .

after he has knowledge of the alleged injury or death, a notice, in
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-unpaid installment an amount equal to 10 per centum thereof
which shall be nlpaid at the same time as, but in addition to, such

. not paid within ten days
. 16"5uch unpaid com

+

accordance with a form prescribed by the Secretary, stating fhat.

the rilglht to compensation is controverted, the name of the clain.
e name of the employer, the date of the alleged injury op

death, and the grounds upon which the right to compensation ig
controverted. o ’

(e) If any installment of compensation payable without an awarg
is not paid within fourteen days after it becomes due, as provided
in subdivision -(b) of this section, there shall be added to such

installment, unless notice is filed under subdivision (d) of this gec-

“tion, or unless such nongayment is exeused by the deputy commig.
y the epcmgloyer that owing to conditions
instaliment couid not be paid

within the period prescribed for the payment. ‘
If any compensat_ion;aﬁayable er the terms of an award, is
fter it becomes due, there shall be added

been made, the employer shall sehd to the deputy commissioner a

' notice, in accordance with a form rescribed by the Secretary, stat-
‘ing that such final payment has been made, the totil amount of- .

compensation paid, the name of the employee and-of any other

. «person to whom compensation has'been paid, the date of the xf?ltlll;y 5
. e

r death, and the date to which compensation has been paid.

, empiotier fails to so notify the deputy commissioner within such
e the Secretary shall assess againgt such employer a civil penal-

tim,
ty in the amount of $100. ‘

(b) Thé deputy commissioner (1) may upon his own initiative at

any time in a case in which payments are béing made without an
award, and (2) shall in any case where right to compenisation is
controverted, or where payments of compensation have been
stggped or suspended, apon receipt of notice from any person enti-
tled to compensation, or from the employer, that the right to com-

- pensation is controverted, or that payments of compensation have

been: stopped or suspended, make such investigations, cause Suc
medical examinations to be made, or hold such hearings, and take
sz;c;lh fur:;#er action as he considers will properly protect the rights
0 arties. -

(i) Whenever the deputy commissioner deems it advisable he may
require any employer to make a deposit with the Treasurer of the
United States.to secure the prompt and convenient payment ¢
such compensation, and payments therefrom upon any awar

. shall be made ulpon order of the deputy commissioner.

() If the employer has made advance payments of compensation,

he shall be entitled to be reimbursed out of any unpaid installment
or installments of com{)ensation due.

An injured employee or in case of death his dependents oF .

personal representative, shall give receipts for payment of compen-
sation to the employer paying the same and such employer gall

. -

ation an' amount equal to 20 per centum
thereof, which shall be paid at the same time as, but in addition to,
such compensation, unless . review of the' compensation order
making such award is had as provided in section 21 and an order 2

- staying payments has been issued by the Board or court, ’ 4
(&) Within sixteen days after final payment ‘of compensation has
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INVALID AGREEMENTS - |
Skc. 15: () No agreement by an employee to pay any portion of

- O id by his employer to a carrier or to contribute to a
g::’;g':’?uggl or gepartment m‘;aiintained by such employsr for {;11;: o

.- viding compensation or imedical services and suppli
purposs °§£ 'ﬁy this Act shall be valid, and any 'employerp who -

deduction for such purpose from the pay of any employee
::‘natli{tisedato the benefits of this Act shall be .guilpty of a%demeanor
and upon conviction thereof shall be punished by a fine of not

‘ 1,000. ‘ :
m‘(’br)eltl%:aggfeement by an employee to waive his right to-compensa-

- tion under this Act.shall be valid.

ASSIGNMENT AND EXEMPTION FROM CLAIMS OF CREDITORS

Szc. 16. No assignment, releage, or commutation of compensation
or benefits due or payable under this Act, except as provided by

this Act, shall be valid, and such compensation and benefit shall'be
- exempt from all claims of creditors and from levy, execution, and
- - attachment -or- other remedy for recovery or colléction of a ‘debt,
" which exemption may not be waived. , Teo e

COMPENSATION A LIEN AGAINST ASSETS . ’
Sgc. 17, Where a trust fund which complies with section 302(c) of

' the Labor-Management Relations Act of 1947 (20 U.8.C. 186(c)) es-

tablished pursuant to a_collective-bargaining agreement'in’ effect
between an employer and employee covered under this Act has paid
disability benefits to an employee which the employee is Jegally ob-
ligatéd to repay by reason of ‘his entitlement to compensation

-under this Act or under a seitlement, the Secretary shall authorize
‘a lien on such compensation in favor of the trust fund for the
- amount of such-payments. s

DEFAULTED PAYMENTS PR

Sec. 18. (a) In case of default by the employer in the payment of
compensation due under any award of compensation for a period of
thirty days after the compensation is due and payable, the person
to whom such compensation is payable may, within one year after
such default, make application to the deputy commissioner making
the compensation order or a supplementary order declaring the
amount of the default.- After investigation, noticé, and hearing, as
provided in gection 19, a deputy commissioner shall make a supple-

mzxétgry order, declaring the amount of the default, which shalt be -

in the same manner as the compensation order. In case the
payment in default is an installment of the award, the deputy com-
"1‘1‘35“’“8! may, in his discretion, declare the whole of the award as
¢ ehamount in default, The a;tyﬁlicant may file a certified copy of
such supplementary order with the clerk of the' Federal district

: &“rtlf‘”‘ the judicial district in which the employer has his prinei-
. Pal place of business or maintains an office, or for the judicial dis-

the same for inspection by the deputy commis;ioner, when-

G-0002
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trict in which the injury occurred. T case such principal place of
business or office or place where the injury occurred is in the Dis-
trict of Columbia, a copy of such supplementary order may be filed
with the clerk of the United States District Court, for the District of
Columbia. Such supplementary order of the deputfy commissioner
shall be final, and the court sha]) upon the filing of the copy enter
judgment for the amount declared in default by the supplementary
order if such supplementary order is in accordance with law.
Review of the judgment so entered may be had as in civil suits for
damages at common law. Final proceedings to ‘execute the judg-
ment may be had by writ or execution in the form used by the
court in suits at common law in actions of assumpsif. No fee shall
be required for filing the supplementary order nor -for entry of’
judgment thereon, and the applicant s not be liable for costs in
a proceeding for review of the judgment unless the court shall oth-
erwise direct. The court shall modify such judgment to conform to
any later compensation order upon presentation of a certified copy. :
thereof to the couxt. = - _ . B
(b) In cases where judgment cannot be satisfied by reason of the o
employer’s insolvency or other circumstances precluding Payment, :
the Secretary of Labor may, in his discretion and to the extent he
shall determine advisable after consideration of current commit-
ments payable from the special fund established in section 44,
make payment from such fund upon any award made under this
Act, and in addition, provide any necessary. medical, surgical, and
other treatment required by section 7 of the Act in any case of dig- -« &
ability where there has been a default in furnishing medical troat. by,
ment b{ reason of the insolvency of the employer. Such an employ- _,.)%
er shall be liable for payment into such fund of the amounts paid g
therefrom by the Secretary of Labor under this subsection; and for
the purpose of enforcing this liability, the Secretary of Labor for
the benefit of the fund shall be subrogated to all the rights of the P
person receiving such payment or benefits as against the employer Chen o
and may be a proceeding in the name of the Secretary of Labor .
under section 18 or under subsection (¢) of section 21 of this Act, or
both, seek to recover the amount of the default or so much thereof
as in the judgment of the Secretary is possible, or the Secretary
may Settle and compromise-any such claim, '

PROCEDURE IN RESPECT OF CLAIMS

- 8Ec. 19. (a) Subject to the provisions of section 18 a claim for l

compensation may be filed with the deputy commissioner in ac-

cordance with regulations prescribed by the Secretary at any time

after the first seven days of disability following any Anjury, or at - P

any time after death, and the deputy commisgioner shall have full :

power and authority to hear and determine all questions in respect .

of such claim, P
(b) Within ten days after such claim is filed the deputy commis- !

o i mbrme e

* sioner, in accordance with regulations prescribed by the Secretary,

shall notify the employer and any other person (other than the
claimant), whom the de uty commissioner considers an interested
party, that a claim has been filed. Such notice may be served per-

(G-00030
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sonally upon the employer or other person, or sent to such employ-

er or person by registered mail. .
(¢) The deputy commissioner shall make or cause to be made

" such investigations as he considers necessary in respect of the

claim, and upon application of any interested party shall order a

hearing thereon. If a hearing on such claim is ordered the deputy .

commissioner shall give the claimant and other interested parties
at least ten days’ notice of such hearing, served- personally upon

", the claimant and other interested parties or sent to such clainiant

and other interested parties by registered mail or by certified mail,
and shall within twenty days after such hearing is had; by order,
reject the claim or e an award in respect of the claim. If no
hearing is ordered ‘within twenty days after notice is given as pro-

vided in subdivision (), the deputy commissioner shall, by order

reject the claim or make an award in respect of the claim.

(d N,otwithstandinizlny other provisions of this Act, any hearing
held under this Act shall be conducted in accordance with the pro-
visions of section 554 of title 5 of the United States Code. Any such
hearing shall be éonductedkﬁ a hearing examiner qualified under
section ‘8105 of that title. powers, duties, and responsibilities
vested by this Act, on the date of enactment of the Longshoremen’s
and Harbor Workers' Compensation' Amendments of 1972, in the
deputy commissioners with respect to such hearings shall be vested

- in such hearing examiners.

(e) The order rejecting thé claim or making the award (referred

“to in this Act as a compensation order) shall be filed in the officé of

the deputy commissioner, and a copy thereof shall be sent by regis-
tered mail or by certified mail to the claimant and to the employer

C)

at the last known address of each. ‘

() An award of compensation for disability may be made after
the death of an injured employee. LT ST

() At any time after a claim has been filed with him, the deputy
commissioner may, with the approval of the Secretary, transfer
such case to any other deputy commissioner for the purpose of
making investigation, taking testimony, making physical examina-
tions or taking such other necessary action therein as may be di-

- rected.

(h) An ini'ured employee claiming or entitled to compensation
shall submit to such physical examination by a medical officer of
the United States or by a duly qualified physician designated or ap-
%?ved by the Secretary as the deputy commissioner may require.

e place or places shall be reasonably convenient for the employ-
ee. Such physician or physicians as the employee, employer, or car-

~ rier may select and pay for may participate in an examination if

the employee, employer, or carrier so requests. Proceedings shall be

suspended .and no .compensation be ayable for any. period during -

which the employee may refuse to submit to examination.

PRESUMPTIONS
Sec. 20. In any proceeding for the enforcement of a claim for

- compensation under this Act it shall be presumed, in the absence

of substantial evidence to the contrary—
(a) That the claim comes within the provisions of this Act.

G-00031
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(b) That sufficient notice of such claim has been given.
(c) That the injury was not occasionéd solely by the -intoxication

‘of the injured employee.

(d) That the injury was not occasioned by the willful intention of
the injured employee to injure or kill himself or angther.

REVIEW OF COMPENSATION ORDER

Sec. 21. (a) A compensation order shall become effective when
filed in the office of the deputy commissioner as provided in section
19, and, unless proceedings for the suspension or setting aside of
such order are instituted as provided in subdivision (b) of this sec-
tion, shall become final at the expiration of the thirtieth day there-

after. .
(bX1) There is hereby. established a Benefits Review Board which
shall be composed of five members appointed by the Secretary from
amo%g individuals who are especially qualified to serve on such
Board: The Secretary shall designate one of the members of the

- Board to serve as chairman. The Chairman shall have the author.

‘three members of the Board
.- action can be taken only on the affirmative vote of at least three

' ity,-as delegated by the Secretary, to .exercise all administrative
-functions necessary to operate the %oard. .

(2) For the purpose of carryngl out its functions under this Act,
shall constitute a quorum and official

members, . . _
(8) The Board shall be arithorized to hear and determine appeals

- raising a substantial question of law or fact taken by any party in
- interest from decisions with respect to claims of employees under
. this Act and the.extensions thereof. The Board's orders shall be

based upon the hearing record. The findings of fact in the decision
under review by the Board shall be conclusive if supported by sub-

. stantial evidence in the record considered as a wholé. The payment

of the amounts required by an award shall not be stayed pendindg.
final decision in any such proceeding unless ordered b{ the Boar:
No stay shall be issued unless irreparable injury would otherwise
ensue to the employer or carrier.

4) The Board may, on its own motion or at the request of the .
Secretary, remand a case to the hearing examiner for fiirther ap-
propriate action. The consent of the parties in interest shall not be
a prerequisite to a remand by the Board. o .

(%) Notwithstanding paragraphs (1) through (4), upon application
of the Chairman (;f the Board},) the Secretary may designate up to

our Department of Labor administrative low Judges to serve on the
Board temporarily, for not more than one year. The Board is qu-
thorized to delegate to panels of three members any or all of the
powers which the Board may exercise. Each such paonel shall have
no more than one temporary member. Two members shall constitute
a quorum of a panel. Official adjudicative action may be taken only
on the affirmative vote of at least two members of a panel. Any
party aggrieved by a decision of a panel of the Board may, within
thirty days after the date of entry of the decision, petition the entire
permanent Board for review of the panel’s decision. Upon afg‘rma—
live vote of the majority of the permanent menibers of the Board,

' the petition shall be granted. The Board shall amend its Rules of

waLr
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. : *  Practice to conform with. this paragraph. Temporary members, ibhile
«\ MR serving as members of the Board, shall be compensated at the same
Ny - ~rate of compensation as regular members. .. - ¥
(c) Any person adversely affected or aggrieved by a final order of
the Board may obtain a review of that order in thé United States
‘cotirt of appeals for the circuit in which the injury occurred, b

filing in such court within sixty days following the issuance of suc
‘Board order a writfen petition praying that the order be modified
‘or set aside. A copy of such petition shall be forthwith transmitted -
by the clerk of‘t% court, to the Board, and to the .other parties,
. and thereupon the Board shall file in the court the record in the
I ‘proceedirigs’ as provided in section 2112 of fitle'28, United Btatés
, Code. Upon such filing, the court shall have jurisdiction of the pro-
K .cepding and shall have the power to give a decree affirming, modi-
fying, or setting aside, in whole or in part, the order of the. Board
‘and enforcing -same to the, extent that such order is affirmed or
‘modified.. The orders, writs, and processes-of. the court in such pro-
‘ceedings, may run, be gerved, .and be, returnable angwhere in, the
, United States. The payment of the amounts required hy an award
, shall not be stayed pending final decision.in any such proceeding
' amless ordered by the court. No stay shall be issued unless irrepa- ..
- | -rable injury-would otherwise ensue.to the employer or carrier. The.
order of the court allowing any.stay shall contain a specific finding,
. based upon evidence submitted to the court and identified by refer- -
b ence thereto, that irreparable damage would result to the employ-
i er, and specifying the nature of the damage. , N
p (d) If any employer or his officers or agents fails to comply with a
.compensation order making an award, that has become final, any
beneficiary of such award or the deputy commissioner making the
order, may ap}ply for the enforcement of the order to the Federal
district court for the judicial district in which the injury occurred
(or to the United States District Court for the District of Columbia
if the injury occurred in the District). If the court determines that
the order was made and served in accordance with law, and that
such employer or his officers or agents have failed to comply there-
~ with, the court shall enforce obedience to the order by writ.of in-
junction or by other proper process, mandatory or otherwise, to
enjoin upon such person and his officers and agents compliance
with the order. Ce . : :
(e) Proceedings for suspending, setting aside, or enforcing a com-
pensation order, whether rejecting a-claim or making an award,
shall not be instituted otherwise than as 'provided in this section
and section 18, -
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APPEARANCE OF ATTORNEYS FOR SECRETARY, DEPUTY COMMISSIONER,
. OR BOARD ° ‘

Sgc. 21a. Attorneys appointed by the Secretary shall represent
the Secretary, the deputy commissioner, or the Board in any court
proceedings under section 21 oi other provisions of this Act except
for proceedings in the Supreme Court of the United States.
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-compéfisation rate may

-open to the public and sha

~ MODIFICATION OF AWARDS. * -

Suc. 22. Upon his own initiative, or upon the application of any
party in interest, (including an employer or carrier which has been

-granled relief under section 8(; ), on the ground.of a change in con-

ditions; or because of a mistake in a determination of fact by the
deputy commissioner, the deputy commissioner may, at any time
prior to one year after the date of the last payment of compensa-
fon, whether or not a compensation ordeér has been issued, or at
any time prior to one year after the rejection of a claim review a
compensation case (including o case under which &ayments are
madg %z;mu.dnt to section 44(1) in accordance vnth e procedure

.

d’ in respect of cla

resps claims in section 19, and in' sccordance
with such section issue a new compensation order which may tei-

. minate, contirue; reinstate, increase, or decreasge such compensa-

tioh, or award' compensation. Such new order shall not affect dny
compensation préviously gaid, except that an award increasing the

Ye made’ effective from 'the date of the
injury, and if ‘any part of the compensation due or to become due is

‘unpaid, an award decreasing the compensation ‘rate may be effec-

tive froin the date. of the Injury, and any payment made prior
thereto in excess of such decreased rate shall be deducted from any
unpaid compenisation, in snch manner and by-such method ag may

. be. determined %}Lf the depuf(:iy commissiorier with: the approval of
Y ls‘. had

the Secretary,
settflements:« .

"' PROCEDURE BEFORE THE DEPUTY COMMISSIONER .

- See. 28, (2) T making an investigation or inquiry or ‘conductin 2
hearing the deputy commissioner or Board shall not be bound by

section does not authorize the modification 6f

‘common law -or statutory rules of evidence or by technical op

formal rules of procedure, except as provided by this Act; but may
make such investigation or in, uiry or conduct such hearing in such
manner as to best ascertain t%e rights of the parties. Declarations
of a deceased employee concerning the injury in respect of which

the investigation or Inquiry is being. made or the hearing conducted

.8hall be received in evidence and s » if corroborated by other evi-

dence, be sufficient to establish the injury. ‘. _ _
Hearings. before a d«ﬁ;mty commissioner. or Board shall be
be stenographically reported, and the
deputy commissioners, subject to the approval of the Secretary, are
authorized to contract for the reporting of such hearings. The Sec-
retary shall by regulation provide for the preparation of a record of
theB hea;ings and other proceedings before the deputy commissioner
or Board.

WITNESSES
Sec. 24. No person shall be required to attend as a witness in any

_ Proceeding before a .depugy commissioner at a place outside of the

State of his residence an, more than one hundred miles from his

" place of residence, unless his lawful mileage and fee for one day’s

attendance shall be first paid or tendered to him; but the testimony
of any witness may be taken by deposition or interrogatories ac-

e
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< %§g#ding fo the rules of practice’ of the Federal district court for-the

R R

- judicial district in which the case is pending (or of the United .

States District Court for the District of Columbia if the case is
" pending in the District). o ' :
S " wrENESs FEES | -
Sec. 25. Witnesses summoned in & proceeding before a deputy
. commissioner or whoge depositions are. taken shall receive the
. same fees and mileage as witnesses in courts of the United States.
COSTS IN PROCEDINGS BROUGHT WITHOUT REASONABLE GROUNDS
Skc: 26. If the court having jurisdiction of proceedings in tespect
of any claim or compensation order determines that the proceed-

_ings in respect of such claim or order have been instituted or con-

“tinued without remsoriable ground, the costs of such groceedings
shall be assessed against the party who hag o instituted or contin-
ued guck proceedings. e,

LT
W .

POWERS OF DEPUTY COMMISSIONERS -

' 8EC: 27. (a) The deputy commissioner or Board shall have power
tzgmeserve‘and enforce order during-any such proceedings; to issue
‘subpoenas for, to.administer oaths to, and, to compel-the attend-

ance and testimony of witnesses, -or the .production. of books, -

s

ers, documents, and.other evidence, or the taking, of depositions
before. any designated individual competent to- administer oaths; to
examine witnesses; and. to do all things conformable to law:iwhich

may be necessary to enable him effectively to, discharge the duties

- of his office. . noove

". . (b) If any person in proceedings before a deputy commissioner:or

- Board., disobeys, or resli)sts any lawful order or process,.or misbe-

. haves during a hearing or so-near the place thereof as to, obstruct
‘the same, or neglects to produce, after having been ordered to do so
any pertinent. book, paper, or-documeént; or refuses to appear after

.. having been subpoenaed, or upon appearing refuses to take the
oath as a witness, orafter having taken the oath.refuses to be ex-
amined according to. law, the deputy commissioner or-Board shall

.; eertify ‘the facts to the district court having jurisdiction in the

_place in which he is sitting (or to the United States District Court

 for the District of Columbia if he is sitting in such District) which

ghall thereupon in a summary manner hear the-evidence as to the

acts complained of, and, if the evidence so warrants, punish such

person in the same manner and to the same exient as for a con-

tempt committed before the court, or commit such person upon the

same conditions as if the doing of the forbidden act had occurred
* with reference to the proecess of or in the presence of the court.

FEES FOR SERVICE

Sec. 28. (a) If the employer or carrier declines to pay any com-
‘pensation on or before the thirtieth day. after. receiving written

notice of a claim for compensation havi.ni been. filed from the -

deputy commissioner, on the ground that there is no liability for
compensation within the provisions of this Act, and the person

P ]
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- amount awarded and the amount tendered or paid shall be award-
-~ ed in addition to the amount of compensation. The foregoing. sen-

- of disability, an

. disability can be made.

seeking benefits shall thereafter have utilized thé:services of an at-
torney at law in the successful prosecution of hig claim, there shall
be awarded, in addition to the award of compensation, in a compen-
sation order, a reasonable attorney’s fee against the emplogezf or
carrier in an amount approved by the deputgr commigsioner, Board,
or court, as the case may be, Wﬁich shall be paid directly by the
employer or carrier to the attorney for the claimant in a lump sum
after the compensation order becomes final, S

(b) ¥ the employer or carrier pays or tenders payment of com-
pensation without an award pursuant fo section 14(a) and (b) of
this Act, and thereafter a controversy develops over the amount of
additional compensation, if any, to which the employee may be en-

. titled, the deputy commisgioner or Board shall set the matter for

.

an informal conference and following such conference the deputy
commissioner or Board shall recommend in writing a disposition of
the controversy. If the employer or carrier refuse to accept such
written-recommendation, within fourteen days after its receipt' by
them, they shall pay or tender to the employee in writing the addi-
tional compensation, if any, to which they believe the employee is
entitled. If the employee refuses to accept such payment or tender

of compensation, and thereafter utilizes the services of an attorney

at law, and if the compensation thereafter awarded is greater than

the amount paid or tendered by the employer or carrier, a reasona-
3gsal fee based solely upon the difference between the

tence ghall not %p ply if the controversy relates to degree or length
case for evaluation by physicians employed or selected by the Sec-
retary, as authorized in Section (e) and offers to tender an amount
of compensation based upon the degree or length of disability found
by.the independent medical report at such time as an evaluation of

be made in favor of the claimant and against the employer or car-
rier for a reasonable attorney’s fee for claimant’s counsel in accord
with the above provisions. In all other cases any claim for legal
services shall not be assessed against the employer or carrier.

(¢) In all cases fees for attorneys representing the claimant shall
be approved in the manner herein provided. If any proceedings are
had before the Board or any court for review of any action, award,
order, or decision, the Board or court may approve an attorney’s
fee for the work done before it by the attorney for the claimant. An
approved attorne{’s fee, in cases in which the obligation to pay the
fee is upon the claimant, may be made a lien upon the compensa-

tion due under an award; and the deputy commissioner, Board, or

court shall fix in the award approving the fee, such lien and

‘manner of payment.

(d In cases where an attorney’s fee is awarded against an em-
ployer or carrier there may be further assessed against such em-
ployer or carrier as costs, fees and mileage for necessary witnesses
attending the hearing at the instance of claimant. Both the necessi-
ty for the witness and the reasonableness of the fees of expert wit-
nesses must be approved by the hearing officer, the Board, or the

P.
if the employer or carrier offers to submit the - ™
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~ Secretary inay by regulation require, . be. av

. spectio_nl“yby e gecretary or b{ any State authority as such times -
{. and bt;nder such conditions ag t!

“scribe.

Syew b ' Tom
‘ c&u}iﬁ“&a}s the case may be. The amounts awarded against an emisF--
- . ployer or ¢atrier as attorney’s fees, costs, fees and mileage for wit-

nesses shall not in any respect affect or diminish the compensation
payable under this Act.

(e) A person who receives a fee, gratuity, or other consideration on
-account of services rendered as a representative of a cloimant,
-~ unless the consideration is .approved by the dufﬁlty commissioner,
- administrative low judge, Board, or court, or

o sob § for a la h mz'}'mtifzabusi'

ness to solicit employment for a er, or for himself, with respect

o a claim or awa% for ,compensa%n u’mﬁr this Aci, shall, upon

conviction thereof, for each offense be punished by a fine of not

wﬁ than $1:000 or be imprisoned for not more than one year, or
th. . ' .

RECORD OF INJURY OR DEATH
Skc. 29, Every employer shall keep a record in respect of any

disease, other disability, or death in ::zwet of l;l:ch mju?' ?; the
nd shall be. available to in-

e Secretary may by regulation pre-

REPORTS

Skc. 30. (a) Within ten days from the date of any injury, which
causes loss of one or more shifts of work, or death or from the date
that the eml;; oyer has knowledge of a disease or infeciion ifi re-
spect of such injury, thé employer shall send to the Secretary a
report setting forth (1) the name, address, and buginess of the em-
ployer; (2) the name, address, and occupation of the employee; (3)

the cause and nature of the injury or death; (4) the year, month, '

day, and hour when and the particular locality where the injury or
death occurred; and (5) such other information as the Secrefary

: ga{hreguire.-A copy of such report shall be sent at the same time

e deputy commissioner in the compensation district in which

the injury occurred. Notwithstanding i re,quirements of this sub- - -
0

section, each employer shall keep a record of each and every injury

regardless of whether such injury results in the loss of one or more-

shifts of work.
 (b) Additional reports in respect of such injury and of the condi-
tion of such enral%yee shall be sent by the employer to the Secre-
tary and to such deputy commissioner at such times and in such
manner as the Secretary may prescribe. |

(c) Any report provided for in subdivision (a) or (b} shail not be
evidence of any fact stated in such report in any proceeding in re-

ury to an employee. Such record: ' contain such information -

spect of any such injury or death on account of which the report is

made, . :

(d) The mailing of any such report and a copy in a stamped enve-
lope, within the time prescribed in subdivision (a) or (b), to the Sec-
retary and deputy commissioner, respectively, shall be a compli-
ance with this section. .

(e) Any employer, insurance carrier, or self-insured employer who
knowingly and willfully fails or refuses fo send any report required

G-00037
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: . by this section or knowingly or willfully makes-?ﬂgé%iéé statement or -

misrepresentation in any such report shall be subject to o cipi] ben-

.

alty not to exceed $16,000 for each sych failure, refusal, false stote. |

ment, or misrepresentation.

(f) Where the employer or the carrier has been given notice, or
the employer (or his agent in charge of the business in the place
where the injury occurred) or the carrier has knowledge, of any
injury or death of any employee and fails, neglects, or refuges to

- file report thereof as required by the provisions of subdivision (a) of

" the section, the limitations in subdivision (a) of section 13 of this

Act'shall not big:n to run against the claim of the injured employ-

ee or his dependents entitled to compensation, or in favor of either

the employer or the carrier, until such report shall have been fuy-

- tniishad as required by the provisions of subdivision (a) of this sec-
on. . '

'y TPENALTY FOR MISREPRESENTATION—PROSECUTION OF CLAIMS

.. 88C, 31, (@)1) Any claimant or representative of a claimant whe
. -knowingly and willfully makes o false statement or. representation
for the purpose of obtaining q benefit or payment under this Act
shall be guilty of a felony, and on conviction thereof shall be pun-
ished by a fine not to exceed $10,000, by imprisonment not to exceed
five years, or by both, -
' he United States atlorney for the district in which the injury
" 18 alleged to have occurred shall make every reasonable effort to
" promptly investigate eqch complaint made under this subsection,
) (b)(g) No representation fee of a claimant’s represeniative shall be
. approved by the deputy commissioner, an admz’nistrat;'ve law judge,
", the Bogrd, or a court pursuant to section 28 ‘gf this Act, if the claim.
ant’s representotive s on the list of individuals who are disquali-
fied from representing claimants under this Act maintained by the
Secretary pursuant to paragraph (9) of this subsection, :
(OXA) The Secretary shall annually prepare o list of those. individ-
- uals in each compensation district w;:o gzve represented claimanits
or a fee in cases under this Act and who are not authorized to rep-
resent claimants. The names of individuals contained on the list re-
. quired under this subparagraph shall be made avatlable to employ-
ees and employers in edch compensation district through posting
. and in such other forms as the Secretary may prescribe.

mines under this section, in accordance with the Procedure provided
in subsection (j) of section ? of this Act, that such individual—
- () has been convicted (without regard to pending apfeal) of
any cn‘mg in connection with the representation of a eluiman?

of e claim under this or any workers’ compensation, stalute, in-
cluding, but not limited Yo, knowingly making false representa-
tions, concealing or atlempling to conceal materig] facts with
respect to a claim, or soliciting or otherwise bprocuring false tes-

timony;

L

-




N

oty 5
o o

b""|.E. :

.. representative whose fee has been disallowe

mgii)‘has been prohibited ﬁ-om.-représenting claimants before
iy other workers’ comgeusation- agency for reasons of profes-"

sional misconduct which are similar in nature to those which
would be grounds for disqualification under this paragraph; or

(i) has accepled fees for representing cloimants under this

Act which were not approved, or which were in excess of the
amount approved pursuant to section 28. - .

(C) Notwithstanding subparagraph (B), no individual who is on

the list required to-be maintained by. the Secretary pursuant to this

section shall be prohibited from presenting his or her own claim or

from representing withiut fee, a claimant who is a spouse, mother,

father, sister, brother, or child of such individual. -,
(D) A determiniition under subparagraph (A) shall remain in
effect for a period of not less than three years and-until the Secre-

;. tary finds and gives notice to the public that there'is reasonable as-

surance that the basis for the determination will not reoccur.
(3) No employee shall be ligble to pay a'rc?)resentation fee to any
d by reasor of the oper-

ation of this paragraph.. o ,
@) The Secretary shall .issue such rules and regulations as are

'+ necessary fo carry out this section.

(c) A person including, but not limited to, an employer, his duly

+quthorized agent, or an employee of dn insurance carrier who know-

ingly and willfully makes o false statement or representation for the
purpose of reducing, denying, or terminating benefits to an. injured

@ ee, or his dependents pursuant to section 9 if the injury re-
* 8u tslo'zyn death, shalll)e

be punished by a fine not to exceed $10,000, by
imprisonment not to exceed five years, or by both. e

' SECURITY FOR COMPENSATION °

Skc. 32.. (a) Every employer shall secure the payment of compen-
sation under this Act— ' . '
(1) By insuring and keeping insured the payment of such com-

pensation with any stock company or mutual company or associa-
" tion, or with any other person ot fund, while stch person or fund is

authorized (A) under the laws of the United States or of any State,
to insure workmen’s compensation, and (B) by the Secretary, to
insure payment of compensation under this Actjor .0 ¥

(2) By furnishing satisfactory proof to the Secretary of his finan-
cial ahility to pay such compensation and receiving an'authoriza-

v - tion from the Secretary to pay such comgenSation directly. The

Secretary may, as a condition to such authorization, require such

- employer- to_deposit in a depository designated by the Secretary

either an indemnity bond or securities (at the option of the employ-
er) of a kind and in an amount determined by the Secretary, baséd
on the employer’s financial condition, the e‘ncziploygr’.‘: previous record
of payments, and other relevant factors, and subject to such condi-
tions as the Secretary may prescribe, which shall include authori-
zation to the Secretary in case of default to sell any such securities
sufficient fo pay compensation awards or to bring suit upon such

- bonds, to procure prompt payment of compensation under this Act.

Any employer securing compensation in accordance with the provi-
sions of this paragraph shall be known as a self-insurer.

i
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() In granting authon'zation'to any carrier.to oi%?re'payment; of

T e —— ~—
RN .
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Finto congidep.

Imen aving superyi.

sion over carrierg Or. over workmen’s Compensation, and may ay. |

.,. thorize any carrier to insure the Payment of compensation updey i
. this Act in a limited territory. Any marine Protection ang indempj.

" ty mutual Insurance corporation g association, auth rized to write I

insurance againgt liability for'logs or damage from persong] injury [

i

i

|

:'.2_:-1‘.
o

. and death, and for other logseg and damages, incidental to gy in
spect of the Ownership, operation, or .chartering of vessels o 5
.. . mutual assessment Plan, shall be ‘deemed 5 qualified carrjep to
.- 13, - insure compensation under this Act, "’.l,‘he.Spcrétary may suspend or
: revoke any such authorization for g8ood cause shown after a hegy-

€r or a person or Persons in hijg employ is liable in damages, he
- heed not elect whethey to receive such Compensation or to recover
‘damages against such third person, .. '
(B Acceptance of co 7

-V tion order fileq by the dgputy cammisgionerg an administrative law

by

ages against such {hird Person unless such person shqll commenge -} =-)
an action against such third person within six months gfter such
accepiance, If the employer fc}: 1 g tion ¢
. Such third person itk ninety days qfter the cause of aotion is qg.
signed undg' this section, the right to bring sych, action shall revert
- - to the person entitled to compensation. For the. Purpose of this syp.
"8ection, the term “award” With respect 1o o ‘compensation order
"'means a formal order issued by the ipuly commissioner, qn admin.
“-istrative Jay Judge, or Board, Co. C.
- . (©) Thé payment in séction 44 shall operate as ap assignment tg
the employer of all right of the legal répresentative of the deceased
- thereinaftey referred to gg “representative”)' to récover damages
- against such third person, ' ‘ _
: uch employer on account of such assignment may either in.
" stitute Proceedings for the recovery of such darhages or may com-
- Promise with gych third person ejther without or after instituting
such Procéeding, . : ' ‘
oK (-) Y amount recovered. by such employer on account of gych
| ‘assigriment, whethey Or not as the resylt of g compromise, sha]j be
distributed ag follows: o
*+:(1) The employer shall retain ap amount equal to—
(A) the éxpenses incurred by him in respect to such Proceedings
* O COMpromise (including a reasonable attorney’s fee ag determined
by the deputy commissioner op Board), © -

e et
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(B) the ot of all benefits actually furnished by him to the em-

ployee iinder section T .
(C) all amounts paid as com nsation; ' : :
(D) the present value of all amounts thereafter payable as com-
pensation, such present value to be computed as in accordance with
a schedule prepared by the Secretary, and the present value of the
cost of all benefits thereafter to be furnished under section 7, to be
estimated by the deputy ‘commissioner, and the amounts so0 com-

.

puted and estimated to bhe retained by, the employer as a trust fund

to pay such compensation and the cost of such benefits ag they

become due, and to pay any sum finally remaining in excess there-
of to the person entitled to compensation ‘or to the representative,
The employer shall pay any excess to-the person entitled o

compensation or to the representative, - o
f) proceedings

he. person entitled to compensation institytes pr ;
period preseribed,in section 38(b), the employer shall’ be

It
within the

i

-required to pay as compensation under this Act a sum equal to the
* excess of the amount which the Secretary determines is payable ¢n

account of such injury or death over the- net- amount recovered
against such third person. Such net amount: shall be equal to the
actudl dmount recovered less the expenses reasoriably incurred’ by
such person in respect to such Proceedings (including reasonable ai-
lorneys’ fees). AR L .

@X1) If the person entitled to compensation (or the person’s repre-
sentative) enters Info o settlement with ¢ third person referred to in
subsection (a) for an amount less than, the compensation to which
the person (or' the person’s representative) would be. entitled under
this Act, the employer shall be liable for compenation as determined
under subsection (f) only if written approval of the settlement is ob-
lained from the employer and the employer’s carrier, before the set-
tlement is executed, and by the person’ entitled to compengation (or
the person’s representative). The approval shall be made on. a form
provided by the Secretary and sh’;ll' be filed in the office of the
de%t{ commissioner within thirty days after the settlement is en-
tered into. B ' . "
- (2) If no written approval of the settlement is obtained and filed
as required by paragraph (1), or if the employee fails to notify, the
employer - of . any settlement obtained from_or Judgment réndered,
against a third person, all rights to compensation and medical bene-
fits under this Act shall be terminated, regardless of whether the
employer or the employer’s insurer has made payments or acknowl-
edged entitlement to benefits under this Act. o

Any payments by the special fund established under section 44
shall be g lien upon the DProceeds of any settlement obtained from or
Judgment rendered against o thir person referred io under subsec-
tion (o). Notwithstanding any other provision of law, such lien shall
be enforceable against such proceeds, regardless of whether the Sec-
retary on behalf of the special fund has agreed to or has received
actual notice of the settlement or Judgment, ' ‘

&) Any payments by a trust fund described in section 17 shall be
@ lien’ upon the proceeds o[ any settlement obtained from or Judg-
ment regorded against o third person referred to under subsection
@). Suc
this subsection.

lien shall have priority over a. lien under paragraph. (3) of




s¥ips.  (B) Where the employer is insured and the insurance carrier. hag
i agsumed the payment of the compensation, the insuranck#Fier
:pall be subrogated to all the rights of the employer under this gec.
ion. . C ‘
-t (i) The right to compensation or benefits under this Act shall be
-1 ithe exclusive remedy to an employee when he is ixH‘ured, ‘or to hig
eligible: survivors-or legal representatives if he is killed, by the neg-
- ligence or' wrong " of any other person or persons in the same
employ: Provided, That this provision shall not affect the liability
+-of a person other than an officer or employee.of the employer,

S “ COMPENSATION NOTICE ‘

. oy B0, 84, Bvery employer who has- secured compensation under
'the provisions of this Act shall keep posted in a congpicuous place
, .;0r places in and about this place or places of business typewritten
' +or printed notices; in accordance with-a form prescribed by the Sec-
.retary,.stating that such employer ‘has ‘secured the payment of
.;compensation in. accordance with the provisions of this Act, Such
: notices shall contain the name and address of the carrier, if any,
.with whom the employer has secured Payment of compengation

and the date of the expiration of the policy,

r

SUBSTITUTION OF CARRIER FOR EMPLOYER \
Skc. 85. In: any case Wheie the employer is not a selfiinsurer, in

~order that the lability for compensation imposed hy this Act may
+be-most, effectively discharged gy, the employer, and in order that
“the adrhinistration of this Act in respect of such liability miay:be.
Hacilitated, 'the Secretary shall by regulation provide for the diy:
‘charge, by the carrier for such employer, of such obligations and
dutiés of the employer in respect to such liability, impesed by this
Act upon the employs, as it considers propey in- order tp effectuati
the provisions of this' Act. For such purposes (1) notice to or knowl:;
edge of an employer of the occurrence of the injury shall be notiee:
- to or knowledge of the carrier, (2) jurisdiction of the employer by =
deputy: commissioner, the Board, or the Secretary, or any court
. under this Act shall be jurisdiction of the carrier and (8) any res:
quirement by a deputy commissioner, the. Board or the Secretary,
or'ang court under an compensation order, finding, or decxsxon_-:
shall be binding upon the carrier in the same manner and to the:
A4 same extent as upon the employer. : : e
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S INSURANCE POLICIES

AR Sec. 36, (a) Every policy or contract of insurance issued under at' - -4
R thority of this Act shall contain (1) a provision to carry out the Pl.'f[" '

e visions of section 35, and (2) a provision that insolvency or bank-,

I ruptey of the employer and/or gischarge therein shall not relievé

e the carrier from Payment of compensation for disability or d.eat’l;‘..
. sustained by an employee during t?xe life of such policy or contract.
.-(b) No contract or policy of insurance issued by a carrier undt?!_‘ :
W this Act shall be canceled prior to the date specified in such con .
e tract or policy for its expiration 'until at least thirty days ha¥
elapsed after a notice. of cancellation has been sent to the deputy

hq
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* commissionéziaiid to the employer in accordance with the provi-
“*gions of subdivision (c)of section 12. RS .- -

CERTIFICATE OF COMPLIANCE WITH THIS ACT

. Skc. S’i. No stevedoring firm shall be employed in any compensa-
. tion district by a vessel or by hull owners until it presents to such
"wessel or hull owners a cerfificate issued by a deputy commissioner

assigned fo such district that it has complied with the provisions of

.this Act requiring the securing of compensation. to its em loyees,

. Any person violating the provisions of this section shall be pun-
ished by a fine of not more than $1,000, or b imprisonment for not
‘more than one year, or by both such fine and imprisonment.

. PENALTY FOR PAILURE TO SECURE PAYMENT OF COMPENSATION

e See; 38, (a) Any employer required to secure the &ayxhent.of com-
" pengation under this Act who fails to secure su eompensation
‘shall be guilty of a misdemeanor and, upon conviction theredf,

. shall be ‘punished by a fine of not more thax $10,000, or by impris- °

- onment ‘for not_more than one year, or by “both. such fine and.im-
prisonment; and in aiy case where such employer is a corporation,

~ “the president, secretary, and treasurer thereof shall be also several-

"+ ]y Hable to such fine or imprisonment as herein provided for the
* failuve of such corporation to secure the payment of compensation;
" -and such president, secretary, and: treasurer shall be severally per-
4+ gonally liable, joiritly with such corporation, for any .compersation

_ "“or other benefit which may accrue under the said Act in respect to

_any injury which may occur to any employee of such corporation
" “while 1t, shall so fail to secure the payment of compensation as re-
'quired by section 82 of this Act. =~ ' .

* "'(b)'Any employer who knowingly transfers, sells, encumbers, as-

“gigns, or in any manner disposes of, conceals, secretes, or-destroys
" any property belonging to such employer, after one of his employ-

ees has been injured within the purview of this Act, and. with
Jintent fo avoid the payment of cohxgﬁensation under ‘this Act to

. ‘such employee or his dependents, shall be guilty of a misdemeanor
’ ‘and, .lggn conviction thereof, shall be {pumshed by a fine of not
" more than §10,000, or by imprisonment for not more tlhiari‘one year,
. or by both such fine and imprisonment; and in ‘any case where
*" such employer is a co oration, the presxﬂent, gecretary, and treas-

uier thereof shall be also severally liable to such gena]ty of impris-
onment as well as jointly liable with such corporation for such fine.

(c) This section shall not affect any other liability of the employ-
er under this Act. :

ADMINISTRATION ANDN' VOCATIONAL REHABILITATION

Skc, 89. (a) Except as otherwise specifically provided, the Secre-

.
., =

ﬁ: 2
- LUPRIRS 0.~ NN

' tary shall administer the provisions of this Act, and for such pur- .

. _pose the Secretary is authorized (1) to make such rules and regula-

., tions; (2) to appoint and fix the compensation of such tempor:
technical assistants and medical advisers, and, subject to the provi-
sions of the civil service laws, to appoint, and, in accordénce with
the Classification Act of 1923, to fix the compensation of such

G-00043



“igés; and (3) to make such expenditures (including expenditures

. compensation includ

deputy commissioners (except deputy commissioners appointed

- ‘under subdivision (a) of section 40) and other officers and emp%

personal services and rent at the seat of government and else.

- where, for law books, books of reference, periodicals, and for print-

ing and binding) as may be necessary in the administrat@on of this
Act. All expenditures of the Secretary in the administration of this
Act shall be allowed and paid as provided in section 45 upon' the

_ presentation of itemized vouchers therefor approved by the Secre-

ry. :
() The Secretary shall establish compensation districts to in-
clude the high seas and the areas within the United States to

* which this Act applies, and shall assign to each such district one op

more deputy comimissioners, as the Secretary deems advisable, Ju-
dicial proceedings under sections 18 and 21 of this Act in respect to

any injury or death occurring on the high seas shall be instituted

in the district court within whose territorial ;jurisdictjon_, is located
. the office of the d?uti commissioner having Jurisdiction in respect
- of such injury or deat i

(or in the United States ‘District Court for
the District of Columbia if such office is located in such District).

(cX1) The Secretan shall, upon request, provide. persons covered
by this Act with information and assistance relating to the Act’s
coverage and compensation and the procedures for obtaining such
ing assistance in processing a claim. The Secre-
tary may,.upon request, provide persons covered by this Act with

legal assistance in processing' a claim. The Secretary shall also

f -provide employees receiving compensation information on medical,
. manpower, and.vocational rehabilitation services and assist such

emg oyees in obtaining the best such services available.
(2) The Secretary shall direct the vocational rebabilitation of per-

' manently disabled employees and shall arrange with the appropri-.
--ate public. or private agencies in States or Territories, possessions,

.

or the District of Columbia for such rehabilitation, The Secretary

‘may in his discretion furnish such prosthetic appliances or other
.- apparatus made necessary by an ilhury upon which an’award has
.- been made under this Act to ren ]

.- ¢hegage.m a remunerative occupation. Where necesgsary rehabilita-

-tion services are not avaijlable otherwise, the Secretary of Labor

er a disabled employee fit to

may, in his discretion, use the fund provided for in section 44 in
such amounts as may be hecessary to procure such services, includ-
ing necessary prosthetic appliances or other apparatus. This fund

.. shall also bé available in such amounts g may be authorized in
annual appropriations for the Department of Labor for the cost of

.administering this subsection.

DEPUTY COMMISSIONERS

Sec. 40. (a) The Secretary may appoint as deputy commissioners
any member of any board, commission, or other agency of a State
to act as deputy commissioner for any compensation district or
l};art thereof 1 such State, and may make arrangements with such

oard, commission, or other agency for the use of the personnel
and facilities thereof in the administration of this Act, The Secre-
tary may make such arrangements as may be deemed. advisable by

) {_‘1 .

,J G-00044

B S IR .

L I S

¥



Vs

3 or
Ju-
t to

ited
sect
for
ict).
;re,d
J s
uc
cre~
rith
also

- hach

B

per-
pri-
mns,
her
has:

ita-
bor

lud-
and

t of

pim for the pg w0t of expenses of such board, commission, or -

D her agency, idurred in the administration of this Act pursuant

.to this section, and for the payment of salaries to such board, com- -

" mission, or other agency, or the. members thereof, and may pay any

" “amounts agreed upon to the proper officers of the State, upon
. youchers approved by the Secretary. ‘ ‘
" (b) In any Territory of the United States or in the District of Co-

Jumbia a person holding an ‘office under the United States may be
appointed deputy commissioner and for services rendered as deputy

' commissioner ay be paid compensation, in addition to that he is

JR

i

:. ; iled from one compensation district for service in another in the -

discretion of the Secretary. ‘ ' o

v (d) Each. deputy commissioner shall maintain and keep ?f;n
y

. quring reasonable business hours an office, at a place designate

i accordance with the Classification Act of 1923,

receiving frem the United States, in an amount fixed by the Secre- -

(@) Deputy, commissioners. (except deputy commissioners appoint- - .

ed under subdivision (a) of this section) may be transferred from
one compensation district fo another and may be temporarily de-

the Setretary, for the transaction of business under this Act; at

- . glso furnish the deputy commissioner with all ‘necessary clerical

i “and other agsistants, records, books, blanks, and supplies. Wherev-

" gr, practicable such office shall be located in 4 building ovmed or
. Jeased by the United States; otherwise the Secretary shall rent -

_ guitable quarters. ,

.. (e) If any deputy commissioner is reinoved from offic

e, or for any
reason ceases to act ds.such deputy comimissioner, all o‘f’ his official
records and papers and office equipment ghall be transférred to his.

 successor in office or, if there be no successor, then to the Secretary

Lortoa do:g‘uty commissioner designated by the Secretary.

.(f) Neither a deputy commissioner or Board’ member nor an

. business associate of a deputy commissioner or Board member-sh
_ ‘appear as attorney in any, roceeding under this Act, and no

;. deputy commissioner or Boar member shall act in any such case

+." ment and places of emp.

‘in which he is interested, or when he is employed by any party in

.- interest or related to any party in interest b .consanguinity or af-

' “which office he shall keep his official records .and papers. Such - S
" office shall be furnished and equipped by the Secretary, who shall -

finity within the third degree as ‘determined by the common law. -

SAFETY RULES AND REGULATIONS

Sgkc. AL (2) Every emgloyer shall furnish and maintain employ-
) oyment which shall be reasonably safe for
his employees in all employments covered by this Act and shall in-
stall, furnish, maintain, and use such devices and safeguards with

" particular reference to equipment. used by and working conditions

established by such.employers as the Secretary may determine by

" regulation or order to be Teasondbly necessary to protect the life,

health, and safety of such employees, and to render safe such em-

L ployment and places of employment, and to prevent injury to his
4" employees. However, the Secretary may not make determinations

by regulation or order under this ‘section as to matters within the’

scope of title 52 of the Revised Statutes and Acts supplementary or

G-0004%
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- 'Gtat, 462), as amecded

amendatory thereto, the Act of June 15, 1917 (ch; 80, 40 Stat, 2

imended, or section 4(e) of the Act of August 7, 1958 (ch. 8 e i

The Secretary, in enforcing and administering the provisions

. of this section, is authorized in addition to such other powers and

L workg e

duties as'are conferred upon him— o
(1) to make studies an investigations with respect to safety pro-

4

visions and the causes and prevention of injuries in émployments

. covered by this Act and in making such studies and investigations

to cooperate with any agency of ‘the United States or with any
State agency engaged in similar work; . , ,

2 to utiﬁ'ze the services. of an agency of the United States or
any State agency engaged in similar work (with the congent of such
agency) in connection with the administration of this section;

(@ to promote uniformity in safety standards in employments
covered by this Act throu%h cooperative action with any agency of
the United States or with any State agency engaged in'similar

(4) to provide for the establisl.'.ameht‘ and supervision of programs

.for the education and training of employers and employees in the

recognition, ‘avoidance, and dpreventxon of unsafe working ‘eondi-
tions in employments covere by this Act, and to consult with and

. advise employers as to the best means of preventing injuries;

enforce the

 Secretary and the district courts shall have the authority and g‘uns—

diction provided by section 5 of the Act of June 30, 1986-(ch. 8 ,
-Stat, 2036), as amended, and the Secretary shall be represented in

. gate such conditions,

by suc
¥

(6) to hold such hearings, issueé such orders, and make such- deci-

sions, hased upon findings of fact, as are deemed to be necessary to

rovisions of this section, and for. such purposes the

1,49

urt proceedings as grgv,ided in the Act of May 4, 1928 (ch.
ed, . , .t ' .

any co
- . ,.502, 4b Stat. 490); as amen

(¢) The Secretary or hig authorized representative may inspect
such .places of employment, question suc employees, and investi-
bractices, or matters in connection with em.
ployment subject to this Act, as he may deem appropriate to deter-
mine whether any person has violated any provision of this section,
or any rule or regulsdtion issued thereunder, or which ma{ aid in

" - the enforcement of the provisions of this section. No employer or
other person shall refuse to admit the Secretary or his authorized -

representatives to any such place or shall refuse to permit any
such inspection. .

(d) Any employer may request the advice of the Secretary or his
authorized representative, in complying with the requirements of
any rule or regulation adopted to carry out the provisions of this
section. In case of practical difficulties or unnecessary hardship,

the Seeretary in his discretion may grant variations from any suc

- rule or regulation, or particular provisions thereof, and permit the
= use of other or different devices if Lo finds that the purpose of the

rule or regulation will be observed by the variation and the safety
of emxﬂoyees will be equally secured thereby. Any person affected
rule or regulation, or his agent, may request the Secretar}J‘I

) grant such variation, stating in writing the grounds on whic
s request is based. Any authorization by the Secrétary of a varia-
tion shall be in writing, shall describe the conditions under which

- L P .
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the variation vshﬁ?’ﬁ permitted, and shall be published as provided

in section 3 of the Administrative Procedure Act (ch. 324, 60 Stat.
237),.as aménded. A pro rls\; indexed ‘record of all variations shall
be kept in the office of the Secretary and open to public inspection.

(e) The United States district courts shall have jurisdiction for

' cause shown, in any action brotght by the Secretary, represented

. as provided in section 21a-of this Act; to restrain violations of this

g

. of this section by refusing
.. representative to-any place ot to permit the inspection or exdiina-
. *tion of ‘any .employment or place of employment, oi who willfully

L)

section or of any rule, regulation, or-order of:the Secretary adopted

.. to carry out the provisions of this section.

(0 Any employer who, willfiilly, violates or fails or refuses to
com:i;y-with the provisions of subsection (a) of this section, or with
any

ly interferes with, hinders, or delays the Secretary or his author-
ized representative in carx&r)ing out his duties under subsection (¢}
‘admit the Secrétary or his authorized

hinders or delays the Secretary or his authorized representative in
the performance of his duties in the enforcement of this section,

' ghall be guilty of &n offense; and, upon conviction therédf, shall be

"v"’-punished'fOr each offense by ‘a fine of not less than $100 nér iore
- than: $3,000;: ard in any case where suckh emplo
* the officer who willfully 'permits any such violation to-occur shall

er is a corporation,

be guilty of an offense, and, upon conviction thereof, shall be ‘pun-
ished also for each offense by a fine of not less than $100 nor more

- than $3,000. The. liability hereunder shall not affect any dther li-

-ability of the employer under this'Act.

" (@XI) The provisions of this section-shall not apply in the case of

- ' any employment relating to the operations for the exploration, pro-

duction, or transportation by pipeline of ‘mineral regources upon

- thie' navigable. waters of the United States, nor under the authority

of the ‘Act of August 7, 1953 (ch. 345, 67 Stat., 462), nor in the case
of any employment in connection with lands (except filled in, made
or reclaimed lands) beneath the navigable waters as defined in the

~ Act of May 22, 1953 (ch. 65, 67 Stat, 29) nor in the case of any em-

ployment. for which corapensation. in case of. disability-.or death is
grovid‘ed for employees under the authority of the Act of May 17,
998 (ch. 612, 45 Stat. 600), as amended, nor under the authority of

' “the'Act of August 16, 1941 (ch. 357, 55 Stat. 622), as amended.

(2) The provisions of this section; with the exception of paragraph

(1) of subsection (b), shall not be applied under the authority of the

Act of September 7, 1916 (ch.. 458, 89 Stat. 742), as amended. o

ANNUAL REPORT

Sgc. 42 The Secretary shall make to. Congress at the ‘beginning of
each regular session, commencing at the beginning of the second reg—
ular session after the enactiment of the Longshore and Harbor Work-
ers’ Compensation Act Amendments of 1984, a report of the admin-
istration of this Act for the preceding fiscal year, includznﬁ a de-
tailed statement of receipts of and expenditures from the fund estab-
lished in section 44, together with such recommendations as the Sec-
retary deems aduvisable.

wiul rule; regulation, or order adopted to carry out the provi- .
;sions ‘of this section, and any employer or other person who wli’llful-

G-00041
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e ‘:'f:pr(cg)erty of the United States,

(53) the total of such payments during, such year attributable to

Nome.-Section 43 was repealed in 1965 by P.L, 59-345
4@@”&“‘ 'SPECHALFUND ’ e ..., “’
-__Sgc. 44. (@) There is hereby established in the Treasury of the

. United States a special fund, Such fund. shall be administered by
-+’ the Becretary. The Treasurer of the United States shall bo the cus.
«y; todian of such fund, and al] Inoneys and securities in such fund
+~ shall be held in trust by such Treasurer and shall not be money or

easurer is authorized to’ disburse moneys -from such
. fund only upon order of the Secretary. He shall be required to give
i.;- bond in an amount to be fixed and with securities to be approved
by the Secretary of the Treasury and. the Comptroller Genera) of .
* '+ the United States conditioned upon the faithful performance of hig
duty as custodian of such fund. - U :
. (c) Payments into such fund shall be made as follows: ,
.- (1) Whenever the Secretary. determines ‘that there is no. person
-+ entitled under this Act to compensation for the death: of an eimploy-
'vvee which would otherwise be compensable, under this Act, the ap- .
.. . propriate employer ghall pay $5,000 as compensation for the. death
»» of such an employee. - e . Loy e
L85 (B) Al the beginning of each calendar year'the Secretary shall est;-
: :v mate the probable. expenses of the fund during that calendar: year
roiand.the amount of paymenis required (and. the schedule there for) to
"Lurinaintein adequate reserves in ¢ e find. Each carrier and sel ngur-
- ster, shall: make. ayments: into the fund on q prorated: assessment by
cois B Secretary. dgtermined by— v ‘ '

.

i (A) computing the ratio (expressed as o percent) of (i) the car- :
riers or self-insured’s workers’ compensation payments under -
... . this Act during the ;Dr‘eceding calendar year, to (ii) the total of
4+ - such.payments by ql} carriers and self:insyreds under this Act
&, .-during such,year; ‘ L
v (B) computing the ratio (expressed as o percent) of (i) the pay-
ot ' ments.under section 8P of this Act during the precgc{mg calen-
o v o dar.year which are atiributable to the carrier or self-insured, o

all carriers:and self-insureds; ‘ ' g
o (©) dividing the sum of the percentages com, yuted under sub-
S pagagraphs (tg‘l) and (B) for th‘z carrier or self-insured by two;
- an , L
7)) multiplying the Ppercent computed under sulgpartag"fh (f)
. by such probable expenses of the fung {(as determined under the
L first sentence of this paragraph), _ . L
(3) All amounts collected ag fiﬁes: and penalties under the provi-
sions of this Act shall be paid into such fund.

(d)1) For the purpose of making- rules,

each carrier and self-insurer. For that purpose, the Secretary ma}:

enter and inspect such places and records (and make such trall;1
. scriptions _thereof), question such employees, and investigate 5“‘; "
- facts, conditions, Jpractices, or matters as he may deem necessary

, Appropriate; - e - ST : '




I : (2) Each carrier andsgplf-insurer shall make, keep, and preserve
. Em guch records, and m#ké such reports and provide such additional
( k5 information, as prescribed by regulation or order of the Secretary,.
e . ag the Secretary deems necessary or appropriate to carry out his
S . responsibilities under this section. Co ' ‘

A , "(8) For the purpose of any hearing or investigation related to de-
. _ terminations or the -enforcement of the provisions of this section,
o . the provisions of sections 9 and 10 (relating to the attendance of
; ‘witnesses ‘and the produetion of books, Fa rs, and documents) of
the Federal Trade Commission Act of September 16, 1914, as

amended (U.S.C,, title 15, secs. 49 and 50), are hiereby made applica-
ble to the jurisdiction, powers, and duties of the Secretary of Labor.
.- +(e) The Treasurer of the United States shall deposit an moneys

paid into. such. fund into such'depository banks as the Secrefary -

may designate and may invest any portion of the funds which, in -
. .the opinion of the Secretary, is not, needed- for current require-
: ima;ﬁt% a:lxnk. bonds or notes of the United States or of  any Federal
7, Neither the United States nor the Secretary shall be liable in
" respect of payments authorized under section 8 in an amount
‘ g_rg‘agt?r ténan the money or property deposited in- or belonging: to
such fund. : ‘
- .. (g The Comptroller General of the United States ghall audit the
r ' account for such fund, but the action of the Secretary in making
TR : " payments from such fund shall be final and not subject to veview, -
RN ' and the Comptroller General is authorized and directed to allow
o credit in the accouiits of any disbursing ‘efficer of the Secretary for
S payments made from such fund authorized by the Secretary. -
* " (h) All civil penalties and unpaid assessmients provided for in this
- -+ Act shall be collected by civil suit brought by the Secretary.
f (i) The proceeds of this fund shall be available for payments;
! (1) Pursuant to section 10 with respect to certdin it .and sub-
i - gequent annual adjustments in compensation for tétal permanent
" i i, disability or death. '
) ! g ®) stgzn)ler sectijon 8 () and (g), under section 18(), and vinder sec-
9 ) 1on (I N
9 - o 't; (3)((’{)0-repay the sums deposited in the fund pursuant to subsec-
10N, {d). Do :
, " (4) To defray the expense of making examinations a¥’ “provided. in
; ' section T(e).
() The fund shall be audited annually and the results of such
9 audit shall be included in the annual report required by seciion 42.
e ‘ Nore.—Sections 45, 46, and 47 are repealed by P.L. 9 -426, which
: - did not change the numbering sequence for sections 48 through 52.

i o A LAWS INAPPLICABLE

I i Sec. 48. Nothing in gections 4283, 4284, 4285, 4286, or 4289 of the

b . Revised Statutes, as amended, nor in section 18 of the Act entitled

n P “An mct to remove certain burdens on the American merchant

y marine and encourage the American foreign carrying trade and for
- .- other purposes,” approved June 96, 1884, as amended, shall be held

: to limit the amount for which recovery may be had (1) in any suit

at law or in admiralty where an employer has failed to secure com-
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* pensation as required by this Act, or (2) in any proceeding for com-

'pensatio;‘;j@gi;hddiﬁon to compensation, or any. civil penalty,
3 DISCRIMINATION AGAINST EMPLOYEES WHO BRING PROCEEDINGS
. Sec. 49. It shall be unlawful for any employer or his“.“dply author-

ized agent to discharge or in any other .manner diseriminate
against an eniployee a$ to his employment becanse such -employee
- has claimed or attempted to claiin compensation from such employ-
. er, or because he has testified or is ahout to testify in a proceeding
. under this Act. The discharge or refusal o employ o person who
. has beeh adjudicated to have filed a fraudulent claim for compen-
. Sation is not a violation of this section, Any employer who violates
. this section shall be liable to a penalty of not less than $1,000 or
‘more than $5,000, as may be determined by the deputy commiission.
~ «er, All such penalties shall be’ paid to'the deputy commissioner for
‘- deposit in the speci fund as described in section 44; and if not
paid may-be recovered in a civil action brought in the appiopriate
United States district court, Any employee o discriminated against
shall be restored to hig employment and shall be compensated by

" his employer for.any loss of wages ariging out of such’ discrimiing. -

tion: Provided, That if such employee shall cease to be qualified to
- perform the duties of his employment, he shall not be entitled to

such restoration and compensation, The employer alone and not
- his: carzier. shall be liable for :such penalties and payments, Any

" provision in an, insurance policy undertaking to relieve the employ-

- er from lability for such penalties and payments shall be void.
EFFECT OF UNCONSTITUTIONALITY

Sgc, (50) If any part of this Act is adjudged unconstitutional by
. the courts, and such adjudication has the effect of invalidating any
paymenit of compensation under this Act, the period intervening
between the time the injury was sustained and the titne of such ad-
. judication shall not he computed as a part of the time prescribed

by law for the comniencement of any action against the -employer
.. in respect of such injury; but the amount of any compensation paid
under this Act on account of such injury shall be deducted from
the amount of damages awarded in such action in respect of such

SEPARABILITY PROVISION

EFFECTIVE DATE

SEc. (52) Sections 89 to b1, inclusive, shall become ef‘fec'tive upon
the passage of this Act, and the remainder of this Act shall become

i . effective on July 1, 1927

~« G-00050 |
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SECTION 422/5F4HE BLACK LUNG BENEFITS ACT

Sgc, 422. (a) Subject to section 28(hX1) of the Longshore and
Harbor Workers’ Compensation Aci Amendments of 1984, during
any period after December 81, 1973, in which a State workmen’s
compensation law is net included on the list published by the Sec-

. retary under section 421(b) of this part, the provisions of Public.

Law 808, 69th Congress (44 Stat. 1424, approved March 4, 1927), as
amended, and as may be amended from time to time (other than
the provisions contained in sections 1, 2, 3, 4, 8, 9, 10, 12, 18, 29, 80,
81, 32, 38, 87, 38, 41, 43, 44, 45, 46, 4‘7-; 48, 49, 50, and 51 thereof),
shall (except as otherwise provided in this subsection or by regula-

tions of the Secretary a except that references in such Act to the .

employer shall be considered to refer to the trustees of the fund, as
the Secretary considers appropriate and as is consistent with the
g:ovisions of section 9501(d) of the Internal Revenue Code of 1954),

applicable to each operator. of a coal mine in such state with re-
spect to death or total disability due to pneumoconiosis arising out

of employment in such mine, or with respect to entitlements estab-

lished in paragraph (5) of section 411(c). In administering this part,
the Secretary is authorized o prescribe in the Federal Register
such additional provisions, not inconsistent with those specifically
excluded by this subsection, as he deems necessary to provide for
the payment of benefits by such operator to persons entitled there-
to as provided in this part and thereafter those provisions shall be
applicable to such operator. .

.o .k * * " ® T %
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LABOR CODE '
' TITLE 5. WORKERS' COMPENSATION
SUBTITLE A. TEXAS WORKERS' COMPENSATION ACT
CHAPTER 401.. GENERAL PROVISIONS .
SUBCHAPTER B, DEFINITIONS

* 80 T0 YEXAS CODE ARCHIVE pIRECTORY

Tex. Lab. Code § 401,012 (2006)

. § 401,012, Definition of Employee

(a) In this subtitle, "employee” means each person in the service of another under a contract of hire,
'whether_ éxpress or Implied, or oral or written. o @

(b) The term "employee” includes: . L 19

(1) an employes employed in the usyaj course and scope of the
employer's business who |s directed by the employer temporarily to
perform services outside the usual course and stope of the employer's
business;

(2) a person, other than an independent contractor or the employee of
an independent contractor, who is engaged in construction, remodeling,
or repair work for the employer at the premises of the employer; and

3)a pérson who is a trainee under the Texans Work prcfgram established
under Chapter 308,

(c) The term "employee” does not include:

(1) a master of or 3 seaman 61 a vessel engagéd in interstate or

forelgamemfﬁé‘l"“&e‘;wog ..
.(2) @ person whose employment is not in the usual course and scope of
the employer's business, o

S (d) A person who is an employee for the purposes of this subtitle and ehgaged in work that otherwise may
\Y be legally performed Is an emponge despite: . . :

(1) a license, permit, or certificate violation arising under state Jaw
or municipal ordinance; or . . P

10/25/2008 %5544
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(2) a violation of a law regulating wages, hours, or work on

?

Sunday.

(e) This section may not be construed to relieve from fine or imprisonment any individual, firm, or
corporation employing or performing work or a sarvice prohibited by a statute of this state or a municipal
-ordinance. - S '

NOTES:
DISPOSITION OF CIVIL STATUTES
See the note following the text of Texas Labor Code section 1.001. °

¥ History:
+ Stats. 1997 75th Leg. Sess, Ch, 456, effective September 1, 1997,

LexisNexis (R) Notes:

F Case Notes:
&8 Labor & Employment Law > Employment Relationships > At-Will Employment > Emplovees
3B workers' Compensation & SSDI > Admipistrative Proceedings 3 Judicial Review > General Overview

Workers' Compensation & SSDI > Compensability > Course of Employment > General Overview

«B Workers' Compénsation & SSDI > Compensability > Course of Employment > Going & Coming Rule
B Workers' Compensation & SSDI > Compensability > Course of Employment > Place & Time
£ Workers' Compensation & SSDI > Coverace > Employment Relationships > General Overview
#B Workers' Compensation & SSDI > Coverage > Emplovment Relationships > Borrowed Employees
B workers' Compensation & SSDI > Coverage > Employment Relationships > Casual Employees
38 Workers’ Compensation & SSDI > Coverage > Empiovment Relationships > Dual Employees
&B workers' Compensation & SSDI > Coverage > Employment Relationships > Emplovers o
#B Workers' Compensation & SSDI > Coverage > Employment Relationships.> Executives & Partners -
B Workers' Compensation & SSDI > Coverage > Employment Relationships > Farm Laborers .

3B Workers' Compensation & SSDI > Coverage > Employment Relationships > Nonbusiness Employees

2@ Workers' Compensation & SSDI > Remedies Under Other Laws > Exclusivity

TH Labor & Employment L_aw Employment Relationshi At-Will Employment > Emplo .ees

1. "Employee” within the meaning of Tex. Labor Codé Anp. § 401.012(a) was not permitted to sue his
employer in tort for exposure to toxic substances. The employee served as a dual employee for both the
owner of the manufacturing facility and the company that Jeased space inside, and both entities were covered
by workers' compensation. Neal v. Wis. Hard Chrome, Inc., 173 S.W.3d 891, 2005 Tex. App. LEXIS 7973

ex. App. rkana 2005),

2, For the purpose of workers' compensation law, the employer-employee relationship may be created only by

10/25/2005 00043



"1972 -Amendments.

[32Us249) | '

NORTHEAST MARINE TERMINAL COMPANY, INC, et al, Petitioners,
RALPH CAPUTO et al. (T6-444)° e

INTERNATIONAL TERMINAL OPERATING. COMPANY, INC., Petitioner, "

CARMELO BLUNDO et al. (6-454) L e
432 US 249, 53 1, Bd 24 920, 97 § cezsas
{Nos. 76—444 and 76—454.1] a '
Argued April 18, 1977. Decided Juqé ..;7,:19??'12
OPINION OF THE COURT

Mr: Justice Marshall delivered unloading, repairing, or building & '
the opinion of the Court. S vessel). ;"isa,uscssqsr'qf;sa?o,' T

In 1972 Congress amended the ed Supp V), ' . L
Longshoremen’s and Harbor Work. i ey DR
ers' Comipensation Act (LEWCA or. "The term ~employee” fheans:.” - 4
Act), 33 USC §§ 901 et seq, [33 USCS @2 person engaged n \maritime .
§§ 901 et seq.], in substantia] part to  employment; ";f!"d‘"g" any long- .
“extend [the Act’s] coverage to pro-  Shoreman or other person engaged
tect additional workers.” S Rep No. - it Iongshormgpperatzons;-aqgaqu ‘
921125, p 1 (1972) (hereinafter §'. barborworker including-5 ghip re- .
Rep)." Tn these consolidated caseswg  Pailrman; bsth {wfldgr, and shipsco...
must determine “whether respon.  2resker, but such term does not
dents Caputo_and Blundo, injured:  nclude a master or /member. of a

 While working on the New York City - *¢rew of any vessel, o any; person

, engaged by the master to. load or, ..

watexjfx:ont, af4392us252] o ... unload’ or repaiﬁ-an;‘f small vesse] : -

entitled to compensa-:  under eighteen tons net.” 33 usc: -

tion. To answer that question we ' §902(3) (1970 ed Supp, V)13,
must determine the reach of the . USCg§002@) .., -

‘ , P N 31 t .
. . . Specifically: at. issue here is whether . |
[1a, 2a, 3a,’ 4a] The sections of the ' respon.dents: Qaputq and  Blunde .-
Act relevant to these cases are the = Were 'en&ployeqs’* within the mean-. o
ones providing “coverage” and defin- ing of the Act and whetlier the inju- * 7
ing “emplayee.” They Provide, with ries they ‘sustained occurred on’the &

italics to indicate the material added "navigable ‘waters. of the: United
in 1972: ©  States” S

'

§903. “Coverage I
“Compensation shall be e . S :

- inprespect of di;;bill:;g'ab;r " Al the time of his injury respon-
death of an employée but only if dent Carmelo Blundo had “been ,em’:
the disability or death resujts ploy ed for five Fars as a “checker” -
from an injury occurring upon the bY petitioner International Terminal
navigable waters of the United OP erating Co, (ITQ) al its facility mo
States (including any . adjoining  Brooklyn, N.Y., known as the 2ist'. -

- pier, wharf dry dock, termina] Street Pier. As a checker he was.
building way, marine railway, or responsible or checking and record-
other adjoining areg customarily ME Cargo as ![f;av;ags 253
used by an employer in loading 1

LW I A
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_ brought overlan

. " loaded ontd
or unloaded from vessels, barges; or
containers. Blundo was assigned his
tasks at the beginning of each day
and until he arrived at the terminal
he did not know whether he would
be working o a ship or on shore. He
was reassigned during the day if he
completed the task to which he was
assigned initially. App 63-69, 112.

On January 8, 1974, ITO assigned

Blundo to check cargo being “strip- -

" or removed from a container on
the 19th Street side of the pier.'The"’
container Blundo was checking had. -
been taken off a vessel at another
pier facility pits de_of Brooklyn and’
" unopened by an’

independent trucking company 0
the 21st Street Pier. It was BRlundo’s "

- job to bréak the:seal that had: been, -
. ‘placed:on the container in a forelgn-

port ‘and show it -to “United States --
Customs Agents.-After: the seal-was. -
broken, Blundo: was' to chieck the" .
contents of the cortainer against a

- Blundo satisfied the’
. [492

manifest sheet describing 'thé cargo,
the consignees, and the ship on, and
port from which, the cargo had been
transported. He was to mark each
item of -cargo with an identifying
m;mber. 'Aﬁgr the. chec ing, the
cargo was to be placed on pallets,
sorted according to consignees, and
put in 8 bonded warehouse pending
customs inspection.’ Blundo® was in-
jured as he was marking the cargo
stripped from the container, when
he'slipped on some ice on the pier.
Id., at 69-74, 86-90. .

. Blundo squéht compenéation un-
der the LHWCA, The Administra;
tive Law' Judge -concluded that

05254} Lo N ',-\ .
~goverage yequirements of -

the Act and. the Benefits Review -

Board (BRB) affirmed.” o

prondeﬁf.Réiibh Caputo was.8,
member, of a regular longshoring, ;
“gang". .that ‘worked. for Pitfston:

Stevedering - Co *When' his gang:i- -

3. Uiad;irg the 1972 ‘Amendments, contested* duced id.: at 49 ‘A, mynapsis of it wwy be

SRR

compensation claiifis are hedrd by ‘an admin:" * found ot:1 BRBS 71 ALMISTE.

istrative: law judge. 38 USC §919%d) (1970 ed .

4. it is nucessary, ot Whis point; to intyoditces: »

Supp V) [33-USCS § Q19(d)]. Review is then . " rminology. “As
" ogy. “Asteyetiore or slevedore
available from the BRB,-a .three-member., onqractor is responsible for loading or un-

" poard pppointed by the Secretary. of Labar.. . : :
The BARD! created by the 1072 Afnendmeits, L‘:,“igf;“,';n;_;?ﬁ‘;gn{_“ o b e U8
is empowered “to hear and determine appeals’  Dept, of

rer operator.” U.S. e
Labor, Office of ‘Workers' Compené--::

raising a substantial question of law or'fact  tion Proi;ams Task Force Report, Longshore :;;
¥

taken by any party in interest from décisions ' and Ha

r Worlters’ Compensation Program

with respect. to claims of . employees under 103 (19761 “[A} marine terminal -operator.
(the LAWCA}" .83 USC §921bK1), @), (1970. who may own or Jease the terminal property, '

ed Supp V) (33 USCS §923(b)1), . ()} see

generally 20 CFR §§ 801-802 (1976). The deci-  ship, the delivery and receipt

is responsible for the safe handling of the

of the ship’s

sions of the BRB ‘are ‘subject to review in ihe 'cargo, and all miovement and handling of that -

s

courts of appeals. 33 USC §921tc) (1970 ed cargo between the point-ol-rest and any place -

Supp V{33 USCS § 921¢cl}.
Prior to the 1972 Amendments, cases were
heard in the first instance by deputy commis-

district courts. 33 USC §921.[33 USCS.§921)

: : and off the ship is dene
sioners and veview was then available in the Shoremen “distributed

‘an the marine terminal property except to
shipside.” Thid,

Typically, the work of gqtting the cargo on
y a “gang” of long-
betwean the ship and

the pidr so-they cad miove cargo i an. unin-

There was no administrative‘ review pl"é(:e- terrupbed fow.” id., at 104 A me
p ! > 1d,, at.104, mber of the
dure for LHWCA: cl?ams. : gang may be designated.by the equipment, he
The Benefits Review Board Service (BRBS) .. operates, e 3. winchman or hustle opera-

is the unofficial reporter of the, Board's deci-. tor, o by

the area in which he, works, e.g.,

sions. The BRB's decision in Blundo's case  holdmarn. A typical longshore gang ranges
may be found at 2 BRBS 576 (1975) a5 well as ‘from 12 fo 20 workers. Because ship' arrivals
in Pet for Cert' App in No, 76-454, p'd5a: The  are irregular, the demand for 2 gang varies
Administrative Law Judge’s decision is repro- from day to day. Ibid,
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:;as not needed, Caputo went tp
" .

432 US 255] C

waterfront hiring hall, where h
was hired by the day by other steve.
doring companies or terminal opera-
tors with work available. He had
been hi on some occasions by
Northeast Stevedoring Co.. to work
as a member of a stevedore gang on

ships at the 39th Street Pier in

Brooklyn; on other occasions he had
hired by petitioner Northeast
Marine Terminal Co., Inc. (North-
east), for work in its terminal apera-
:ionssat the same locatjon. App 8-10,
4-16.

On April 16, 1978, Caputo was
hired by Northeast to work as a
“terminal laborfer)” Pet for Cert in
No. 76-444, p 48a; App 8, 14. A
terminal laborer may be assigned to
load and unload containers, light-
ers, baiges, and trucks: App 8;
Brief for Petitioners in No, 76-444,p
4. When he arrived at the terminal,
Caputo was assigned, along with a
checker and forklift driver, to help
consignees’ fruckmen load their
trucks with cargo that had been dis-
charged from ships at Northeast’s.
terminal. Caputo was injured while
rolling a dolly loaded- with cheese
into a consignee’s truck. App 27-40,

The Administrative Law Judge
found that Caputo satisfied the re-
quirements of the Act and awarded'
him compensation. The BRB af-
firmed.

The employers in both cases filed

petitions to review the
[432 S 256)

decisions and

the Court of Appeals for the Second

Circuit consolidated the cases. After

thorough consideration of the lan-

guage, history, and purposes of the

1972 Amendments, the court held,

one judge dissenting, that the inju-_

ries of both respondents were éom-"

pensable under the LHWCA. In~

view of the conflict over the coveragé’
" afforded by the 1972 Amendments,
we granted certiorari to consider- .
both cases. 429 US 998, 50 I, Ed'2d -
607, 97 S Ct 522 (1977). We affirra, - -

R | O
Congress enacted the Longshore-
men’s and Harbor Workers® Compen-

sation Act in 1927, 44 Stat, 1424, -

after this Court had thwarted the .

efforts of the States and of Congress_ '

[432 s 257 :
to provide compensation for mari-

‘time workers injuréd on navigable - '

waters through state compensation '

programs. In 1917, the Court, in

Southern. Pacific Co, v Jensen, 244 '
US 205, 61 L Ed 1086, 37 8 Ct 524, ::

beld that the States were without
power o extend a workmen’s com-
pensation remedy o longshoremen

injured on the gangplank between a .
ship and a pier. The decisiop left .

.

longshoremen injured on the seay..

ward side of a pier without a com.

pensation remedy while longshore- -

men injured on the pier were Pro; .,

tected by state compensation acts,
State Industrial Commission v Nor-
denholt Corp. 259 US 263, 66 L. Ed
933, 42 S Ct 473, 25 ALR 1013

(1922). Dissatisfied with the gap in:-

coverage thus created, and recogniz- =
ing that the amphibious nature of -

longshoremen’s work made it desira-
ble to have “one law to cover their
whole employment, whether directly
part of the process of loading or
unloading a ship or not,” Congress

sought to authorize States to apply "’

their compensation statutes to inju-

. ries seaward of the Jensen line.2 Itg

attempts to allow such unjform state
systems, however, were struck down

12, HR Rep No, 639, 67th Cong, 2d Sess, 2
(1822). More fully, the Report noted:

“It is easy to understand the reason why
the representatives of the workmen ask for
tompensation under State laws, The long-
shoremen are no more peripatetic workmen
than are the repair men, They do nat leave
the port in which they worlk; they do not go
into different jurisdictions, They are part of
the local labor force and are permanently
subject to the same conditions 8s are other
local workmen. The work of longshoremen is

not all on ship. Much of it is on the wharves,
They may be at one moment unloading a dray
or a railroad car or moving atticles from one

point on the dock to another, the next actu- )

ally engaged in the process of loading or
unloading cargo, Their need for uniformity is
one law to cover their whole employment,
whether directly part of the process of loading
or unloading a ship or not.”

See also S Rep No. 199, 65th Cong, 1st sess, 1
{1917). .

"
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as unlawful delegations of congres-
sional power, Washington v W. C.
Dawson & Co. 264 US 219, 68 L Ed
bocker Jee Co. v Stewart, 2568 US
149, 64 L, Ed 834, 40 S°Ct 438, 11
ALR 1145 (1920). Finally, conyinced
that the only way to provide work-

men’s..compensation for longshore-.

men and harborworkers
. -{432 US 258}
SR . - injured on
navigable waters was to enhact ¢ fed-

646, 44 § Ct 302 (1934 Knigker-

eral systém, 'Congress, in 1927, -

passed the LHWCA.
"Phe "Act was, in 1 sense, a typical

_ workmen's -compensation system,

. compensating an employee for inju- .

. ries “arising out of-and in the vourse .
of employment.”

But it was de
igned - simply to be a gapfiller-—to

8
fill the void- creatéd by the inability *

of the States to remedy injuries on
navigable waters. Thus, it provided
coverage only for injuries occurring
“ypon' the navigable waters of the
United States” and perniitted com-
pensation awards only “if recovery
. ... through ‘woikmen's compensa-
tion proteedings [could] hot validly
be prévided by state law.” o

.. [4820U8259).
Congress’ initial apprehension of

the difficulties inhexent in the exis- .
tence of two compensation systems -
for injuries sustained by amphibious -

.workers. proved to':be. well-founded.
The courts spent the next. 45 years
trying. to. ascertain. the respective
spheres of coverage of the state and
federal systems. As twe commenta-
tors: described it, “the relationship
between [LHWCA] and the other-
wise appligable State Compensation

-Act [was] shrouded in impepetrable . .

i confusion.” G, Gilmore & C. Black,
" Law. of Admiralty.409 (2d ed 1975).
(Gilmore). It is unnecessary to exam-

ine in. detail: the Court’s efforts to-

dispel .the confusion. Suffice it to
say that while the Courl permitied
- yecovery .under state remedieg in
particular situations seaward of the
Jensen. line, see, e.g., Davis v Wagh-

¥

i o
¢

" ington Labor Dept. 317 US 249, 87 L

Ed 246, 63 S Ci: 225.(1942), the Court
made it clear that fedéral coverage

" stopped at the watet’s edge. Na-

cirema Operating Co. v.Johnson, 396

. US 212, 24 L Ed 2d 371,90 S Ct 347

(1969).
In Naclrema :Operating Co., supra,

' the Court.held that the Act did not

cover Jongshoremen killed or injured
on a.pier while attaching cargo to
ships’ cranes for loading onto the
ships,éven though coverage might
have existed had the men beén
hurled ‘into the water by the acci-
dent, Marine Stevedoring Corp. v
Oosting, 298 F Supp 78 (ED Va
1965), affd 398 F2d 900 (CA4 1968)
{en banc),
- 3208260} . -
deck - of the ship while performing
part of -the same operation, Calbeck
v Travelers Ins. Co. 370'US 114, 8 L
Ed 2d 368,82 S Ci 1196 (1962). The
dissent ' protested the incongruity
and unfairness of having coverage
determined by “where the ‘body
falls” and argued that the Ac¢t was’
“status oriented, reaching all -inju-
ries sustained by longshoreinen ii
the course of their emiployment.”
396 US at 224, 24 L Ed 2d 371,90 8
Ct 347 (Douglas, J., dissenting). The
majority, however, did not agree.

“There is much to be said for
uniform treatment of longshore-

or been injured on the .

-t

men injured while loading or un- -

loading a ship. But even constru-
ing the [Extension of Admiralty
Jurisdiction Act of 1948, 46 USC
§ 740] {46 USCS §740,] to amend
the Longshoremen’s Act would not
effect. this result, since longshore-
men injured on a pier by pier-
.based equipment would still re-
main oufside the Act. And con-
struing the Longshoremen’s Act to
_coincide with the limits of admi-
ralty jurisdiction—whatever they
may be and however they may
change—simply replaces one line
with another whose uncertain con-

tours can only perpetuate on the -

landivard side of the Jensen line,
the same confusion that previously
existed on the seaward side. While
we have no doubt that Congress

[

g
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had the power to chaose either of
these paths in défriing the cover-
age of its compensation re A

the plain fact is that it chose in-

stead the line in Jensen separat-
ing water from land at the edge of
the pier. The invitation to .move
that kine landward must be ad-.
dressed to Congress, not to this
Court.” Id., at 223-224, 24 I, Eg 2d
371,90 S Ct 3471 .

In 1972, Congress moved the line.
{432 U8 261

The 1972 Amendments were the

first significant effort to reform the
1927 Act and the Judicial- gloss that
had been attached to it The main’
concern of the 1972 Amendments
was not with the scope of coverage
but with accommodating the desires
of three interested groups: (1) ship-
owners who were discontented with
the decisions allowing many mari-
time workers to use the doctrine of
“seaworthiness” to récover full dam-
ages' from shipowners regardless of
fault; (2) employers of the longshore-
men who, under another Judicially

created doctrine, could be required
to indemnify shipowners and

- thereby lose the benefit of the in-—
tended exclusivity of the compensa-
tion remedy; and (3) workers who
wanted to improve the benefit sched-

R

ule deemed inadequate by al} par-.

ties.® Congress .Sought t0° meet
these desires by “specifically

: , elimi-. | "
nating suits against vessels broyght "

for injuries to longshoremen under,

the doctrine of seaworthiness and

qutlawing indemnification actions
and ‘hold harmless® or indemni;y.
agreementsf; continuing] to allow

suits against vessels or other third

parties for negligencef; and raising] "
benefits to a level commensurate
with present day salaries and with
the needs of injured workers whose -
sole support will be Payments under
the Act.” Rep 5. :
In increasing the benefits, how:
ever, Congress recognized that the
disparity between the federal com-
pensation rates and the significantly

17. The Court reiterated its suggestion to
Congress in Victory Carriers, Inc. v Law,
supra, which held that a longshoreman ‘in-
Jured on the pier by a pier-bused forklift could
not recover from the shipowner under a' war-
ranty of séaworthiness. The Court noted the
sturdiness of the Jensen Jine in the absance of
statutory modification. It observed, however,
that “if denying federal remedies to long- )
shoremen injured on land is intolerable Con-
gress has ample power under Arts I and I of
the Constitution to enact & suitable solution.”
404 US.at2;6.80LEd2d383.92$Qt418.

18. The Report of the Senate Committes on
Labor and Public Welfare described the need

for the bill;
m‘"’l‘hee I:;mgshoremen's and Harbor Workers’ |

Compensation Act was Jast amended in 1961,

at which time the maximum benefit under .

the Act was set at $70 per week, . . . Clearly,
in order lo provide adequate income replace-
ment for disabled workers covered under this
law a substantial increase fn henefits is uy-
gently required.

“While every ane has agreed since at least
the mid-1960's that the benefits under this
Act should be raised, there has been some
dispute over the years as to whether such
bénefits should be raised so long as this com-
pensation law was not the exclusive remedy
for an injured worker, It has been the feeling
ol most eniployers that while they were will-
img to gusrantee payment to an tnjured
worker regardless of fault, they would only do
so il the right to such payment was the

.ness, was liable for :
- injury regardiess of fault. In addition,

exclusive remedy and they would net ke sub. S
Ject to additional Jaw suits because of that -
injury. NEIRTIATE

“Since 1946, due to a number of decisions .. .
by the U. . Supreme Court has been .
possible for an injured longshoreman to avaijl

himself of the benefits of the Longshoremen’s - )

and Harbor Workers' Compensation Act and- + :

to sue the owner of the ship on which he was

. working for damages 28 a result of this in..

Jjury. The Supréme Caurt has ruled that such
ship owner, under the dactrine of seaworthi- *
damages caused by any

. shipping companies
generally have succeeded in recovering the
dawmages for which they are held liable to
injured longshoremen from the stevedore an
theories of express or implied warranty,
therehy transforring their liability to the '
stevedore company, the actual employer of
the longshoremen,” § Rep 4,

“The end result is that, despite the provision -
in the Act which limits an employer's liability -
to the compensation and medical benefits pro-
vided in the Act, 2 stevedore-employer is'indi-
rectly liable for damages.to an injured long-
shoreman who utilizes the terhnique of suing
the veisel under the unseaworthiness doe-
trine.” Id,, at 9.

“The social costs of thege law suits, the
delays, crowding of court calendars and the
need to pay for lawyers’ services have seldom
resulted in a real increase in actual benefits
for injured workeys.” ., at4.

1253, ‘ )
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lower state rates would exacerbate

the harshness of the alréady unpo--

pular. Jensen line. It also realized
that modern’ technology had moved
much of the longshoreman’s work

onto the land so thét if covérage:

were not extended, there would be
many workers who would be rele-
gated to what Congress deemed
clearly inadequate’ state compefisa-
tion systemss. | "
To reinedy these problems, Con-
gress extended the coverage shore-
ward. Ii broadened the definition of
"navigable waters ‘of the Unijted
States” to include “any adjoining
pier, whatf, dry dock, ' terminal,
building 'way, marine railway, or

used by an emi;:ilpygr in loading, un-
loading, répairing, or building a ves-
gel”” - At the same time, Congress

amended thé definition of thé per-

gons covered
T [d82US264]

" by the'Act. Previously,

so long as a work-related injury oc-

curred on navigahle waters and thie-

injured worker was not a member of
a narrowly definéd, . class, the’

worker would he eligible for federal .
compensation provided that his. ori ..

her employer had at least orie emi-
ployee erigaged in maritime employ-
ment. It was not.necessary that the

injured employee be so employed. .

Pennsylvania R Cp. v-O'Rourke; 344
. US 834, 340-342, 97 L.Ed 367, 78 §
Ct 302 (1953). But with the definition
of “navigable waters” expanded by
" 823 The. deﬁixlltzion. of “employer™ was

changed so ag to correspond with the broad-
ened definition of navigable waters. Title 33

USC §902(4) (1970 ed Supp V) (33 USCS -

§ 902(4)} now reads: ,

“Phe term ‘employer’ means an employer
any of whosé eitijiloyees“aré employeéd in mar-
itime employment, in whole or i ‘part; upon

the navigable waters of the United States-
(including any adjoining piqlr, vihaif, dry dock,

the 1972/ Amenidmenis’ to include
~-guch a. large geograpl‘;ical‘ area, it

-becamne necessary to describe -affir--
‘matively the class of workers Con-

gress - desired * to* compensate.’ It
therefore added the' Téquirement
that thé injured ‘worker be “engaged
in mdritiine "efploymeiit,” which it
defined to include “any-longshore-
‘man or other. person engaged .in

longshoring operations, and any har-
“ horworker including a ship repair-

" than, shipbuilder, and shipbreaker,

but . .

. no{ . . , & master or mem-
Jber of a crew of -any vessel,

vessel under eighteen tons net.” 33

USCS §9028)%: . .-

The 1972 Amendments. .*l:hus’ : PR

* changed what had'been essentially -
© e (4920US285)

tus” of the injuréd. Weé must now
dsterinirie ywhether
N gtgiremen@& .
Yo . i
We tirji first to the question

whether Caputo and Blundo satisfied,

the “status” - test—that -is, whether
. they were “engaged i maritime em- .

ployment” -and thetefore “em- -
time of .their inju-.
res.® The question is made difficult

-ployees” at the

i

T

or any : .
person. .epgaged by .the master to ' .
" ‘load or upload or.repsir any small

T L qnlyaf'-'
“gitus™ test of eligibility for compen-: .
sation to one locking to. both the ...
“gitus” of the injury and thé “sta~- - = -
resporiénts GB° "

* puto and Blundo satisfied these re-"

N

terminal, building way, marine railwaﬁ, or _‘

other adjoiing area clstomafily used by an
employer'jn lodding, unloading, repairing, or

puilding a vessel).”,

24, There is no question in these ¢ases that

' the injuries "ose out of and in the course of

employment” and that the employers are stat-

utory employers.'See Pet for Cert App.in_No.

76-454, gp §3a-54u; Peét for Cest in No. 76-
444, pp

76-444, p 3.

2a-53a; Brief for Petitioners in No, -

G-00059
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by the failure of Congressts define

the relevant térms-—"maritime em-

ployment,” “longshoremen,” “long-

shoring operations”—in either the

text of the Act or its legislative: his

tory.# v o
[432'US 266]

The closest Congress came to de-

i

fining' the key terms'is the “typical,

example™ of shoreward coverage pro-

vided in the" Committee ‘ Repoits.r

The example "clearly .indicates an
" {432 US 26n :

intent to cover those workers in-
volved ‘in the essential elements of
unloading a vessel—taking cargo out

of the hold, moving it away from the

ship's side, and carrying it immedi-

ately to a storage or holding area; -

The example also makes it clear’ -

that persons who are on the situs '
but are not engaged in the overall -

process of loading and unloading
vessels are not

covered. Thus, em<*"

ployees such as truckdrivers’ whose -

responsibility on the' waterfront is
essentially to pick up or deliver
cargo unloaded from or destined for

maritime transportation are not cov- .

ered. excluded are employees’

who perform purely clericaf tasks .
and are not engaged in the 'handling‘ ;

of cargo. But while the example is,
useful for identifying
bounds of who is clearly excluded

and who is clearly included, it does .

*

not speak to all situations. In par. .

i}

25. As the definition of employee makes
clear, the category of persons engoged in
maritime employment includes more thap,
longshoremen and persons engagéd in"long-
shoring aperations. It js, however, unneces.
sary in this cise to look beyond these two,
stheategories, .

This case also does not involve the question
whethier Congress excluded péople who would
have beeri covéred before the 1972 Amend.’
ments; that is, workers who are injured on
navigable waters as previously defined. See
Weyerhaenser Co, + Gilmore, 528 F2d 857
(CA9), cert denmjed, 429 US 868, 50°L Bd 2d
148, 978 €1 179 (1976). "

26. The Heports ‘and discussion used only’
the tering of the statute without glaboration.
T for example,  the Section-by-Section
Analysis in the Senate Report states:

“Section 2{u) amends section %3) of the Act’
to define an ‘employes’ as any person engaged
in maritime employment. Thy definition spe-
cifieally includes. any Iongshoreman: or other
person engaged in Jon i {sic] opera-
tions, and any harborworker, including a shi
repairman, shipbuilder and shipbrenker. It
does not exclude other employees tradition.
ally covered but.retains that . of 23)
which excludes from the definition of. ‘ern.
ployee' masters, crew members or persons
engaged by the master to unload, load or
repair vessels of less than eighteen tons net.”
S Rep at 16. '
See also HR Rep 14, -

And in the section describing the shoreward.
extension, the Committee Reports state; .

"The Committee believes that the compen-
sation payable to a longshoreman or a ship
repairman or builder should not depend on
the fortuitous circumstance of whether the
injury occurred on land or over water. Ac-
cordingly, the bill would amend the Aci to

. provide coverage of longshoremen, harbor
workers, ship repairmen, ship builders, ship-
breakers, and other employees engaged in
maritime employment texcluding masters and
members of the crew of a vessel) if the Injury
occurred either upon the navigable waters of

the United States or any adjoining pier,
wharf, dry dock, terminal, building way, ma- " .

rine railway, or other area adjoining such..
navigable waters customarily used by an en-

ployer in loading, unloading, repairing, or -~

building a vessel.”" S Rep 13; HR Rep 10
27. "The intent of the Committee is to..

permit a uniform compensation system- to,/.

apply to employees who would otherwise be
covered by this Act for part of their activity.
To take a typical example, cargo, w!nel;hgr in,
break bulk or containerized form, ig typically
unloaded from the ship
transported to a storage or holding area 'on'’
the pier, wharf, or termina¥ adjoining navigas.;

ble waters. The employees who perform this .

work would be covered under the bill for.
injuries sustained by them over the navigable
waters or on the adjoining land area. The
Committee does not intend t6 cover emplayees

and immediately *

¢

who are not engaged in loading, unloading, -

repairing, or building a vessel, just because

they are injured in an area adjoining naviga- - -

S

ble waters used for such activity. Thus, em-

ployees whase responsibility is only to pick up

stored cargo for further trans-shipment would
not ke covered, nor would purely clerical
employees whose jobs do not require them to,
participate in the loading or unloading of
cargo. However, chackers, for example, whe
are directly involved in the loading or unload.
ing functions are covered by the new amend.

ment.’ Likewise the Committee has no inten- -

tion of extending coverage under the Act to
individuals who are not employed by a person
who is an employer, ie, a person ai least °
some of whose employees are engaged, in
whole or in part in some form of maritime
employment. Thus, an individua] amployed by
a person hone of whose employees wark, in
whole or in part, on navigable waters, is not
covered even if injured on a pier adjoining
navigable waters.” S Rep 13; HR Rep 10-11.

28. That the example is not exhaustive is '

clear. Some types of cargo, for example, are
never brought to a “halding or storage area”
but are placed directly on a truck or railraad
car for immediate inland movement. See Brief

the outer . °
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. harsh and

ticular, it is silent on the question of .

coverage for those people, such as

Caputo and Blundo, who are injured .
while on the situs, see’ Part 1V, in-.
fra, and engaged in the handling of .
‘. cargo as it. moves between sea and
land transportation after its immedi- -

ate unloading.™. :
“[432 1S 268)

[5] Nevertheless, 'we aré pot with- -

out guidance in resolving' that ties:
tion. The language ;of the 1972,

Ameidments is broad and suggests

that. we should_take an’ expansive

view of the extended coveragé. In-
* deed, such a construction is appro- .
‘i priate for this remedial legislation.
" The Act, “must be liberally con-
* strued .in conformance with its pur-’
' pose, and in a .way which avoids
incongruous resulis.”. .
Voris v Eikel, 346 US 328, 333,98 L +

Ed 5, 74 S Ct 88 (1953). Considera-

tion of the purposgs behind the-

broadened coverage reveals a
clear intent to reach persons such as
Blundo and Capitto.

{432 US 269)

. [610n¢ of the primiary motivations
for Congress’ decision.to’ éxtend the.

coverage shoreward was the recogmi-. .

tion that -“the- advent of - modern
carge-haiidling techniques” had

“33'US 270)

much of the lpngshoreman’s

work off the vessel and onto. land.

S Rep 13; HR Rep 10. Noted'.

specifically was the impact of con-.
tainerization. Unlike traditional
break-hulk cargo hatidling, in which

each jtem of cargo must be handled '

separately and stored individually in

the hold of the ship as it wait:s in .

‘ intent to adapt the

-

port, contaiperizgtion permits the
time-consuming work of stowage and
unstowage to be performed on land
in the absénce of the vessel. The use
of containerized ships has reduced
the costly time the vessel must be in.,
port and the amount of manpower
required to get the cargo onto. the
vessel.. In effect, the operation of
loading _and unloading has _been
moved shoreward; the container is a
modexn substitute for-the hold of the
vessel. As Judge Priendly observed
below, “[Shripping a container . . ..
is the furictional equivalent of sort-
ing cargo discharged from a. ship;
stuffing “a container is part of: the
loading of:the ship even though it is
performed on
M43z us2M)

4 shore and not in
the ship’'s cargo holds:™ Pittston'
Stevedoring Corp. v Delléventure;:
544 F2d 85, 58.(CA2 1976). Congress’.
e IHWGAhtp mod-:
ern cargo handling techniques’
clearl‘;g'ripdica'tes that: !:l’igge?"tgg‘kgb
héretofore dome ongbpardﬁship,’.’dr_:gﬂ

includéd in the aa“e'gmzyﬁ:of, f“lxohg_n._‘_‘;
. shoring operations.” * " "Bt

& *

°

(26] It is thereforé apparent that
yespondent Blundo wds a statutory.
“employee” when he slipped on the
jce, His job was to check and.mark.
items of cargh as they were uriloaded
from a container. This t4sl: s cléarly
an integral part. of -ihe anloadiog
process 'as altered by the advent of
containerization and was ifttended to
be reached by the Amendments. In- -
deed, the Committee Reports-explie:
itly state: “[Clheckers; for example,
whe are directly. involved in the
loading or unloading functions are

for Petitioner in No. 76454, p 38 n 46; Tr of

Oral Arg.44. And, while alt would agree that,
persons bringing such earg directly from a
ship 1o o truck are.engaged in maritime-
employment, see infra, at 274275, 63 L Ed 2d

ble that workers engaged in the process of.
loading 2 ship and performing steps analo-
gous to those mentioned in the example—that
i, moving ¢argo from storage and placing it
immediately on the ship—are covered,.the

fact is that the example also does not mention

these steps. Seg also discussion, n 38, infra.

© 330-340, the example does wot mention such
activity. In addition, while it is incontroverti-

- First Circuit in, fac

29. Accord, Pittston Stevedoring Corp. ‘v

_Dellaventura, 544 F2d, at 84; Jacksonville

Shipyards, Ine, v Perdue, 539 F2d, at 540, The

in, fact accused Congress of
“seemingly [gbing) out Gf its way to avoid
taking ‘any express stance on.the' stdtus’ of
thase engaged in stuffing and stiipping con- -
tainers as part of the loading and unloading
process just as it is silent on the status of
other terminal employees engaged in moving,
storing and culling cargo on the pier.” Stock-
man v John F. Clark & Son of Boston, Inc.
539 F2d, at 274.
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covered by the new amendment.” S
Rep 13; HR Rep 11. We thus-have no
doubt that Blundo salisfied the sta-
tus test.® . y

The congressional desire to accom-
modate the Act to modern technolog-

ical changes is ‘not velevant to Capu-

to’s case, since. |
Ms2US 217 | .
he was injured in the

,6ld-fasliiomd process of puiting

goods already unloaded from a ship
or container into a delivery truck.
Ancther dominant theme underlying

‘ the 1972 Amendments, however, as.

sists us in analyzing Caputo’s status.
Conigress wanted a’ “uniform com-
pensation system to apply: to em-
ployees who would otherwise be cov-

-.ered by this Act for part of their.

activity." S Rep 18; HR Rep 10-11,
It wanted a system that did not
depend on the. “fortuitous cireum-
stance of whether the injury fto the
longshoreman] occurred on land or

.over water.” S Rep 13; HR Rep 10. It

therefore extended the situs to en-
compass the waterfront areas where

"

' the overall loading ‘and ufiloading

process occurs. It is the view of the

.respondent Director of the QWCP

that a uniform- system must reach

““all physical cargo handling activity

anywhere within an area meeting
the situs [testl” Brief for Federa]
Respondent 20: “[M]aritime employ-

‘ment,” in his view, “includes] all

physical tasks performed on the wa-

terfront, and particularly those -

tasks necessary to transfer cargo be-

tween land and water transporta-
tion.” Jd., at 25. Under this theory,
it is clear that the Act would cover
someone who, like Capito, was en-
gaged in the final steps of moving
cargo from maritime to land trans.
portation: putting it in the consign.
ee’s truck, ’

We need nof deci&e. however,
whether the congressional desire for
uniformity supports the Director’s

view™ and entitles
432 US 273)

everyone per-

forming a task such as Caputo’s to
benefits under the Act. It is.clear, at
2 minimum, that'when someone like
Caputo. performs such a task, he is
to be covered. The Act focuses pri-
marily on occupations—longshore-
man, harbor worker, ‘'ship - repair-
man, shipbuilder, shiphredker. Bath
the text and the history demonstrate

a desire to provide continuous caver- .

age throughout their employient to
these amphibious workiers who, with-
out the 1972 Amendments, would be
covered only for part of their activ-
ity. It seems ‘clear, therefore, that
when Congress said it wanted to cov-
er "longshoremen,” it had in mind
persons whose employment is such
that they spend at least some of

their time in indisputably longshor- .

ing operations and wheo, without the

33. [20] We find no significance in the fact
that the container Blundo was stripping had
been taken off a vessel at ancther pier and
then moved to the site of the injury. Until the
container was stripped, the unloading process
was clearly incomplete, The only geographical
concern Congress exhibited was that the aper-
ation take place at a covered situs, See Part
IV, infra. It was precisely Congress' intent to
accommodate the mobility of containers and
the' ability to trangport and strip them at
locations removed from the ship.

34. While the Director identifies this as the
BRB's position as well as his own, Brief for
Federa! Respondent 20, it appears to us that
the BRE has gone further than this position

suggests. For example, the BRB found Ut o

clerk, who worked in an office processing the
paperwork for the delivery of cargo to iruch-
men for removal from the terminal, was a

covered “employee.” It reasoned that this
funetion, although clerical in nature, was “es.
sential to the remaval of cargo from the ter-
minal and was ag integral part of longshoring
operations.” Farrell v Maher Texrminals, Ine,
3 BRBS 42, 45 (1975). Contrary to' the view
expressed by the Director, the Board showed
no concexn with the fact that the employee
did not handle cargo. Citing the Committee
Reports, see n 27, supra, the Third Circnit has
rejected this conclusion and granied a pe.
tition for review. Maher Terminals, Inc. v
Farrell, 548 F2d 476, 478 {1977),

Regardless of whether the view advanced
by the Director is the position of the BRB, we
agree with Judge Friendly that jt would be

useful for the BRB to engage in an extensive

study of the structure of wark on the various
piers of the country. While the record before
us contains sufficient information to enable ug
to decide the present cases, such a study wil]
be helpful for future ciseg, S

~afyr
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432 US 249, 63 L Ed

1972 Amendments, would be covered
for only part of their activity.

[1b] That Caputo is such a person

is readily apparent. As a member of

a regular ‘stévedoring gang, he par-

- ticipated on ‘eftlier the pier or ‘the

ship in thie stowage and unlésading’ of
cargo. Ori’ the day of his injury he,
had been hired by, petitioner goith-
east as. a terminal laborer, In that
capicity,..he. could "have been as-"
signed; to, 2by one of . a number of
“tasks ‘necessary to the transfer ol

. cargo between land and marititie

transportation, including stuffing
and strippibg containers, loading
and discharging ‘lighters and barg-
‘es,® and'lo'adin%and unloaditlg -~
oo M3RUS2M) - .
trucks. App 8. Not

24220, 978 CL348 .
only did he have no jdea when he

" set out in_thé rhorning which of

these tasks he might be’ assigned,
‘but in faét his assignment - could
‘have changed during the day. Thus,
.had Caputo avoided injury and com-
pleted ldading ‘the' consignee’s truck
on the day of the aceidént, he then
 could have Begn assigned to unload a
Tighter. Td.; at 24. Sincé'it is clear
‘that "heé would- liave been covered
while unloading siich a vessel, to
-exclude him from the Act’s coverage
in the morhing but include -him in
the afternoon ‘would be to révitalize
* the ghifting and fortuitous coverage
that Congress interided to eliminate:
"Petitioners and the NAS seek to
avoid these résults. by proposing a so-
called “point of rest” theory. - The

35, Lighters and :barges are pari,of the
modern technological advancements to which
Congress referred when it mentioned “LASH-
type vessels.” The term LASH'is an scronym
for “lighter aboard ship.” ‘The' Nativnal Asso-
ciation of Stévedores (INAS) describes the sys-
tem as follows: C . e .
“[Clargo is, placed in special wniform size

‘lighters)* or barges, which arg called LASH |

barges~ to -dilferentiate - ‘them "from river
barges. The LASH barges are towed from: the

loading port. to,;the, location. of the LASH .

vessel, which is sometimes called the mother
ship. The barges are méchanicalle& 'ibzdeil by a

. crane on the mother ship and ‘are-stacked in

specially constructed holds in"‘the mother

" ghip. The.actual stowage or unstowage of the

barges with their contents in the mother ship
requires substantially fewer longghdremen

than does the loading of caigo into a bieak-
bulk type ship. A very similar type of opera-
tion called SEABEE differs from .the LASH
operation described only In the size of the
barge and the mechanical means for loading .
or unloading the barde onto or from’.the.
'mother SEABEE ship. *' "
“The actual loading of. the Barges: is per-
formed  by., lql"gs&?;?m;;\lj in mliyn ﬁ:e
same manmer traditionally employed ip the
loading ¢r unloading of 'a breakbulk "ship,
However, in-most instancks the size of ‘the
Jongshore gang inyolved ivi.LASH.and- SEA-
BhEiE operations iy rmﬂen&hg:;’t%z regnlar
ship's gang primarily because of the smaller
size of"fhi . The h;,?r;es‘ are’ ‘o fact
- vessels and ply theé pavigable' ‘waters’ of-the
United States and may be loaded or unloaded
at any inland or coastal waterfront facility.”
Brief for NAS as Amicus Curiae 27-28. '
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" - absence of a terin

U.S. SUPREME'COURT REPORTS

term “point of rest” is claimed to be .-
a term of art in the. :

[432 US 275)

o industry
that denotes the point where the

edoring operation ends (or, in

the case ‘of loading, begins) and the -
terminal’ operation funetion .begins
"{or ends, ‘in the ‘case of loading)."
‘Brief for Petitioner in. No. 76-454, p°
9. Seen 4 supra, Petitioners o
tend that ‘the “maritime employ-
ment of  longshoremen” includes
only “the:stevedoring activity of the -
longshore ‘' gang ' tand those directly'
involved with the gang) 'which, in

the case of unilbading, takes cargo - Th
the vessel, moves

out of the hold "of
it away from the ship’s side, and
carries it fo its. point of rest o the
pier or in a terminal shed.” Briéf for
Petitioner i No. -76-454, p 9. Since

Caputo and Blundo - were handling -

cargo that had already reached ifg
first point of rest, petitioners argue
they aré not-to be covered. - i

[71 This contention that Congress
intended to use the point of rest as
the deéisive- factor- in the “status”
determination hag several fatal
weaknesses. First, the terrn “poin of -
rest” nowhere appears in the Act or
in the legislative ‘history. It is difss
cult to undeérstand why, "if Congress
intended -to stop coverage at this .
point, it never used the termi. The
that is claimed tg
. be so well known in the.industry is .
both conspicuous and telling. ;

But it is not simply the term’s

' have indicated, Congress

unexplained absence .that under»" :
theory. More-fun-n'- .

mines petitioners’
damentally, the . R

' [432 US 276] . :
. theory is simply too
vestrictive, failing to accomodate ej.
ther the language or the intent, of
the 1972 A_meqdments. The op
tions petitionérs” would cover clearly
are “longshoring _operations” and’
are appropriately covered by

the *°

-

e
DR

opera-

Act. But petitioners fail to give effect _

to the obvious desire to cover long-

shoremen whether or not their par-

ticular task at the moment of injum,.;
is clearly a “longshoring operation.”
e theory does not comport ‘with
the Act’s focus on occupation and "
its desire for uniformity. As the

1

First Cirouit noted: *[Tlhe evil of the -

old Act was that it
age for essentially
ment.
would seem to ,
sort of bifurcation, since the. same"
employee engaged in an activity he- .
yond the point of rest would cease to
be covered.” .

Clark & Son of Boston, Inc: .
264, 275 (1976). In'‘addition, the 'the-
ory fails t6 accommeodate the ‘intent-
to cover those longshoring opera-"
tions that modern technology had
moved onto the land. Coverage, that
stops' at the point of rest excludes
those engaged in loading and un.
loading the modern functional equiv-
alents of the hold of the ship. As we
clearly in-
tended to cover such operations.®

bifurcated cover-

38. Moreover, we are not convineed that the
point-of-rest theary provides the workakle déf-
inition that petitioners claim for it The
“point” variés from port o port and with
different types of, éargo. Ses, the Stevedore
and Marine Terminaj Industry of the United
States unpublished: survey (1974-=1975); n 28,
supra. The point can be moved seaward or
landward at the whim of the employer, Such
characteristics' make it inconsistent with the
uniform system Congress sought to design, As
Judge Craven observed, when a panel of the

Fourth Circuit adopted the paint-of-rest the.
ory and refused to vover persons holding jobs
similar to Caputo‘sl ahd Blundo’s:
“[Respondents] will, I think, be surprised to
learn that théy are -not. longshoremen, and
astonished to discover that they are not en-
gaged in maritime employment of any kind. If
they are not, as
Congress has labogyed prodigiously only to
have accomplished nothing at all in its effort
to simplify the problems of maritime wérkers'

the game employ- ..
The point-of-rest approach . .
result in the same - :
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joining pier, wharf, dry dock, termi- ' A
-+ nal, building way, marine railway, ' ( N
or other adjoining area customarily
used by an employer in loading, un-
loading, repairing or building a ves-
sel).” ‘ e

[3b] There is no dispute with. res,

spect to Caputo. The truck he was.’, .
helping f6 load was, parked inside ‘
the termijnal .area. As . petitioner -.
2’ l\ilrurthea‘st qorr'ectl{l oong;d%e this ..
overwhelming evidence against the ' situs “ynquestionably. m re
theory. e T T L, guirements of § 3(a) of the Act, . . .
ORI v 77077 bécause the terminal adjoing naviga-.

In view of all this, it is not sur- -+ ble waters of the United. States. and
prisirig that thie “point of rest” limi- " | ‘parts of the terminal are. used, in .
tation has bedn rejected by all but ' loading and tmloading ships.” Brief
one of the Circuits tht have congid-"  for Petitioners in No. 76-444,p 3 n -, -
ered it and by virtually all the ., ™ Ce :
commentators. . N

| © M3zUSaTe) 0
o - We'too reject if. A
theory that. nowhere appears in the *
Act, that was ‘néver mentioned by
Congress during the legislative proc- -

. {432 US 277) oL
The only support petitioners can
find for theif theory is the fact that.
it is consistent- with the “typical .
_example” given in- the Committee
Reports. See n 27, supra. Biit as we
have already - indicated, " supra, at
266-267, §8 L Bd 2d 334-335, the -
_ example i5 eqiially consistent with a "
broader view : of "coyerage:. Congjst- .
ency with an illasizative example is* "
clearly hot' enough to overcome the’

[3

[N

[4b] Blundo’s injury was, sustained . .. -
_while he, was .checking,-a container

“‘being stripped on a pier located- -
within a facility known as the Zlst .
Street Pier. The fenced-in facility:
was located on the water and ran .

¢ l ess, that ddesiot comport with = - - ' between 19th and 21st Streets. It -
A T Msus 2] - included: . e e (.-
e , Con-~ [482 US 280) . R s
ﬁ;( } gress’ intent, and, that restricts the. . two “finger-piers.” The pier- .; . -
. coverage of a; remedial Act degigned, . on-the 21st. Street end was used to.' -

to extend coverage is incapable of- . berth ships for.purposes of loadingi, ...
defeating our conclusion that Blundo. :: and unloading them. The one on the-..... -
. and Caputo are “employees.” " 19th Street end was used.only for- ,
S o : . 'stripping and stufling containers and-
IV ‘" storage. See the Administrative Law: . -
Having established that respon- ' Judge's decision in Pet for Cert App-: . ..
dents Blund6 and Caputo satisfied  “'in No. 76-454, pp 52a-G3a. Blundo' . .
the "status” test for covérage under- " was working on this latter pier. oL
the Act, we consider now Whether = petitioner ITO argues that Blundo
their injuries occurréd on 8'covéred  was not on a covered situs because

“situs"—“the navigable . waters of
the United States (incliding any. ad-

compensation.

waterfronts of this circuit, probing hopeléssly,

like Diogenes with'his lantern, fof that elu- -

sive ‘point of rest’ upin which covérage de--
pends” 1LT.0, Corp. of Baltimbre v BRB, 520
Fad 1080, 1089 (CA4 1975) (dissenting opin-

jon), modified en bane, 542 F2d 903 (1976). .

.. Henceforth, injured em-. .
ployees and their counsel myst com) the .

" "the 19th Street .Pier was not “cus-

tomarily used by an employer for
loading [or] unloading . . . a vessel.”

The Court of Appesls labeled this

argument “halfhearted” and dis-
.missed it ip a footnote. 544 F2d, at
<51 n 19. We agree that the argu-

ment does not merit extended dis-

cussion. ,
First, we agree with the court' be-

. low that it is not at all clear that

RI
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NORTHEAST MARINEWBRMINAL CO. y CAPUTO
432 US'249, 55 L EA 2d 320, b7 S Ct 2348

the phrase “customarily used” was
intended tio modify more than the
immediately  preceding phrase
“other areas” We note that the
sponsor of the bill in the House,
Representative ' Danit;l[s, ]dacribed
this section as “expan ing] the cov-
erage which was limited to the ship

- in the present law, to the piers;

wharves, and terminals.” 118 Cong

Rec 36381 (1972). There was little

concern with respect to how these
facilities were nsed. -

N
- [432 Us.281)

Second, even if we .assume that
the phrase should be read to modify
the preceding terms, we agree with
the BRB and the Court of Appeals
that Blundo satisfied-the situs test in
the sime way that' Caputo did—by

- working in an “adjbining . . . termi-

nal ... cusg.’drﬁarily used ... in

loading [and] unloading.” The entire
terminal facility adjoined the water
and ome of its twe finger-piers
clearly was used for ‘loading and
unloading vessels. :

Accordingly, we conclude that
when Congress sought to expand the
situs to avoid anomalies inherent in
a system that drew lines at the wa-
ter’s edge, it intended to include an
area such as the one at issue here.
Accord, Stockman v John T, Clark &
Son of Boston, Inc. 539 F2d, at 271
272; LT.0. Corp. of Baltimore v BRB,
529 F2d 1080, 1083-1084 (CA 1975),
modified en bane, 542 F2d4 903
(1976).

Since we find that both .Caputo
and Blundo satisfied the status and
the situs tests, we affirm.

It is so ordered.
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